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SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SHASTA
UNLIMITED JURISDICTION

MELODY WHITTEMORE, CASE NO. 163129
KENNITH L. WHITTEMORE,

~ COMPLAINT FOR:
Plaintiffs, (1 NEGLIGENCE
(2 NEGLIGENCE [Dillon v. Legﬂ(
V. 3 UNLAWFUL ND UNF
BUSINESS PRACTICES

OWENS PHARMACY, INC,, %4; L.LOSS OF CONSORTIUM
doing business as OWENS 5 INTENTIONAL INFLICTION
HEALTHCARE, OF EMOTIONAL DISTRESS
OWENS’ PHARMACY NO. 1, INC,, (6) BATTERY

OWENS’ PHARMACY NO. 2, INC,,
OWENS HEALTHCARE, INC.,
OMNICARE, INC,,

STEVEN CORREA,

and DOES 1 through 100, inclusive,

Defendants. ,

Plaintiffs, MELODY WHITTEMORE and KENNITH WHITTEMORE, allege:
I
FACTS COMMON TO ALL CAUSES OF ACTION

. The true names and capacities, whether individual, corporate, associate or
otherwise, of Defendants, DOES 1 through 100, inclusive, are unknown to Plaintiffs who
therefore sue said Defendants, and thereon allege that each of the Defendants designated

herein as a DOE is negligently, intentionally, or in some other manner responsible for the
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events and happenings herein referred to, and negligently, intentionally, or in some other
manner, proximately caused damages to the Plaintiffs as herein alleged.

2. That at all times mentioned herein, each of the Defendants was the agent and
employee of each of the remaining Defendants, and was at all times acting within the purpose
and scope of said agency and employment, and each Defendant has ratified and approved the
acts of the remaining Defendants.

3. That at all times mentioned herein Plaintiff, MELODY A. WHITTEMORE
(hereinafter referred to as Plaintift/M. WHITTEMORE), was and is a resident of the State
of California.

4. That at all umes mentioned herein Plaintiff, KENNITH 1. WHITTEMORE
(hereinafter referred to as Plaintiff/K. WHITTEMORE), was and is a resident of the State
of California.

5. That at all times mentioned herein Plaintiffs were husband and wife and have been
married for 20 years.

6. That at all times herein mentioned Plaintiffs were retired, owned their own home
free and clear, and had over $300,000.00 cash in the bank.

7. That at all times herein mentioned, Defendant, OWENS PHARMACY, INC.,
(hereinafter referred to as OWENS) was and is a corporation, doing business as OWENS
HEALTHCARE, incorporated in the State of California and licensed to do business and was
and is doing business in the County of Shasta, State of California, as a pharmacy.‘

8. That at all times herein mentioned, Defendant, OWENS PHARMACY NO. 1,
INC., (hereinafter referred to as OWENS 1), was and is a corporation, doing business as
OWENS HEALTHCARE, incorporated in the State of California and licensed to do business
and was and is doing business in the County of Shasta, State of California, as a pharmacy.

9. That at all times herein mentioned, Defendant, OWENS PHARMACY NO. 2,
INC., (hereinafter referred to as OWENS 2) was and is a corporation, doing business as
OWENS HEALTHCARE, incorporated in the State of California and licensed to do business

and was and is doing business in the County of Shasta, State of California, as a pharmacy.
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10. That at all times herein mentioned Defendant, OWENS HEALTHCARE, INC.,
{(hereinafter referred to as HEALTHCARE), was and is a corporation incorporated in the
State of California and licensed to do business and was and is doing business in the County
of Shasta, State of California, as a pharmacy.

11. That at all times herein mentioned Defendant, OMNICARE, INC., (hereinafter
referred to as OMNICARE) was and is a Delaware corporation authorized and licensed to
do business in the State of California.

12. That at all times herein mentioned Defendant, STEVEN CORREA, (hereinafter
referred to as Defendant/CORREA) was and is a resident of the State of California, and an
employee of Defendants, and each of them, as a pharmaceutical technician.

13. That at all times mentioned herein, Plaintiffs are informed and believe that the
Defendants, OWENS PHARMACY, INC., OWENS PHARMACY NO. 1, INC,, and
OWENS PHARMACY NO. 2, INC., were owned and operated by its pharmacist(s).

14. That in or about September 2005 Plaintiff/M. WHITTEMORE, was discharged
from her treating physician’s care during her recuperation from a severe infection. At said
time Plaintiff did not know how she was going to be able to obtain the necessary pain
medication.

15. Thatin or about September 2005 Tanya Marlin approached Plaintiff and informed
her that the pain medication could be obtained for her for $1.00 per pill. Soon thereafter
Defendant/ CORREA provided Plaintiff/M. WHITTEMORE with pain medication as alleged
herein.

16. That on or about September 2005 Plaintiff/M. WHITTEMORE agreed to pay
Defendants $1.00 per pill. Soon thereafter Defendanty CORREA provided Plaintiff/M.
WHITTEMORE with pain medication as alleged herein.

17 That at all times mentioned herein Defendants, and each of them, were
instrumental in providing Plaintiff/M. WHITTEMORE with assorted pain medication.

18. That at all times mentioned herein, between September 2005 and March 2007 on
a weekly basis, Defendants, and each of them, provided Plaintiff/M. WHITTEMORE with
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various pain medications, including but not limited to Norco, OxyContin and Hydrocodone, |
costing Plaintiff as much as $4,500.00 each time said Plaintiff met with Defendants. At all
times mentioned herein Plaintiff was physically and emotionally addicted to said
medications. All of the aforementioned pain medication came from Defendant/OWENS
and/or Defendant/OMNICARE.

19. That at all times mentioned herein Plaintiff/M. WHITTEMORE met Defendants,
and each of them, and paid cash for her pills.

20. That at all times mentioned herein Defendant/CORREA knew or believed that
Plaintiffs had cash at their disposal.

21. That between Sef)tember 2005 and March 2007 Plaintiff paid Defendant/
CORREA over $330,000.00 in cash for pain medication.

22. That on or about March 2007 Plaintiff/M. WHITTEMORE asked Defendant/
CORREA for help in getting off the pain medication that was being provided to her.
Defendant informed Plaintiff that he could not help her because it would kill her if she
stopped. Furthermore, Defendant/CORREA knew and expected Plaintiff to become addicted
to said medication.

23. That between September 2005 and March 2007 Plaintiff/M. WHITTEMORE
contemplated suicide ten times, having put a hand gun to her head.

24. That in or about March 2007 Plaintiff/M. WHITTEMORE was found by her
husband with a hand gun to her head, at which time Plaintiff/M. WHITTEMORE was taken
to mental health and hospitalized.

25. That from March 2007 Plaintiff/M. WHITTEMORE remained in residential
detox/rehab for approximately sixty days.

26. That in or about November 2007 Plaintiffs learned that Defendants, and each of
them, were responsible for monitoring the number and quantity of said medication as a
controlled substance and if any said medication was missing, same had to be reported Drug
Enforcement Agency.

27. Plaintiff is informed and believes and based on that information and belief alleges
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that Defendants, and each of them, did not monitor the number and quantity of medications
that it was dispensing and did not report as missing, the medication sold to Plaintiff between
September 2005 and March 2007. In this case, Plaintiff alleges approximately 70 separate
and distinct acts entitling Plaintiff to damages for each, as alleged herein.

28. That at all times mentioned herein Defendants, and each of them, were aware of
the probable dangerous consequences of their conduct.

29. That at all times mentioned herein Defendants, and each of them, acted recklessly,
willfully and/or deliberately failed to avoid the consequences.

30. That at all times mentioned herein the conduct referred to herein violated Federal
and State drug laws, including but not limited to Business and Professions Code §§4051(a),
4080, 4081(b), 4104(a)(b), 4332, 4333(a), 4105(a)(b)(c), 4301(1), 1712, 1715.6, 1717(f),
Health and Safety Code §§11179, 11205-11206, 11252-11253, 1718, 11156(a), 21 CFR
§§1301.71, 1301.74, 1301.75, 1301.76(b), 1301.91, 1304.03, 1305.17, 21 USC §828(c)(D).

|
FIRST CAUSE OF ACTION

INEGLIGENCE]
31. Plaintiffs, MELODY A. WHITTEMORE and KENNITH L. WHITTEMORE,

hereby incorporate Paragraphs 1 through 30, of the common allegations as though fully set
forth at length.

32. That at all times mentioned herein Defendants, and each of them, disbursed
medications that it knew were dangerous to one’s health and welfare, and as such, were
controlled by the Drug Enforcement Agency (hereafter DEA).

33. That at all times mentioned herein Defendants, and each of them, had a duty to
protect against the unauthorized handling, release, sale and/or loss of controlled medication.

34. That at all times mentioned herein Defendants, and each of them, had a duty to
log and monitor the use and sale of any controlled medication.

35. That at all times mentioned herein Defendants, and each of them, had a duty to
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report any missing or unauthorized use of controlled medication to the DEA.

36. That at all times mentioned herein Defendants, and each of them, were negligent
and careless for failing to contact the DEA and report the unauthorized sale, use or missing
medication from September 2005 to March 2007 which was sold to Plaintiff/M.
WHITTEMORE.

37. That at all times mentioned herein Defendants, and each of their conduct as
described herein, was despicable and done with reckless disregard for Plaintiff’s welfare.

38. Atall times mentioned herein Defendants, and each of their conduct as described
herein was a substantial departure from community standards for the profession and carried
out with extreme indifference to Plaintiff’s rights and welfare, reaching the level of gross
neghgence.

39. That as a direct and proximate result of the acts of Defendants, and each of them,
Plaintift/M. WHITTEMORE suffered severe physical and emotional distress which has
caused severe, serious and permanent injuries to her person, including but not limited to
mental anguish, shock, humiliation, feelings of helplessness and desperation, all to her
damage in a sum to be shown according to proof and within the jurisdiction of this Court.
Plaintiffs will seek leave to amend this Complaint when the precise amount of general
damages is ascertained.

40. That as a further direct, proximate and foreseeable result of said acts of
Defendants, and each of them, Plaintiff/M. WHITTEMORE was required to employ
physicians to examine and treat her and Plaintiff did, and continues to, incur medical and
special expenses which will be shown according to proof.

41. That at all times mentioned herein, it was foreseeable that the money Plaintiff/M.
WHITTEMORE used to purchase the aforementioned drugs would also belong to Plaintiff/K.
WHITTEMORE. Therefore, as a direct and proximate result of the Defendants’ conduct,
Plaintiffs, and each of them, sustained special damages in a sum equal to $330,000.00.

42. At all times mentioned herein, Defendants, and each of them, acted with a

conscious and willful disregard for the health and safety of the Plaintiffs, and each of them.
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As adirect and proximate result of Defendants’ conduct, punitive damages must be awarded
to Plaintiffs in an amount sufficient to set an example of and to punish the Defendants, and
each of them.

43. Plaintiffs will seek prejudgment interest on all types of damages, including
economic and non-economic damages. These will include, but are not limited to, past
medical expenses, and any and all incidental expenses and compensatory damages as

permitted by law (Civil Code §685.010(a) and Civil Code §3291.)

111
SECOND CAUSE OF ACTION
INEGLIGENCE - DILLON vs. LEGG]
44. Plaintiffs, MELODY A. WHITTEMORE and KENNITH L. WHITTEMORE,

hereby incorporate Paragraphs 1 through 30 of the common allegations, and Paragraphs 32
through 35 of the Second Cause of Action, as though fully set forth at length.

45. That Plaintiff/K. WHITTEMORE, saw the effects the drugs had on his wife,
which caused her to be disabled and unable to function in her normat daily activities.

46. By reason of the foregoing, Plaintiff/K. WHITTEMORE, was forced to perform
all the chores and duties and attend to the home that were typically the chores and duties of
Plaintiff/M. WHITTEMORE.

47. Plaintiff/K. WHITTEMORE is informed and believes, and thereon alleges, that
the actions of Defendants, and each of them, as aforesaid, were grossly negligent and/or
careless and done with reckless disregard of the probability of causing Plaintiff serious
emotional distress, all for Defendants’ personal gain.

48. That as a direct, legal and proximate result of the acts of Defendants, and each
of them, Plaintiff/K. WHITTEMORE suffered severe emotional distress which has caused
Plaintiff to sustain severe, serious and permanent injuries to his person, all to his damage in
asum to be shown according to proof and within the jurisdiction of this Court. Plaintiffs will
seek leave to amend this Complaint when the precise amount of general damages is

ascertained.
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49. That at all times mentioned herein, it was foreseeable that the money Plaintiff/M.
WHITTEMORE used to purchase the aforementioned drugs would also belong to Plaintiff/K.
WHITTEMORE. Therefore, as a direct and proximate result of the Defendants’ conduct,
Plaintifts, and each of them, sustained special damages in a sum equal to $330,000.00.

50. At all umes mentioned herein, Defendants, and each of them, acted with a
conscious and willful disregard for the health and safety of the Plaintiffs, and each of them.
As adirect and proximate result of Defendants’ conduct, punitive damages must be awarded
to Plaintiffs in an amount sufficient to set an example of and to punish the Defendants, and

each of them.

IV
THIRD CAUSE OF ACTION
[UNLAWFUL, UNFAIR BUSINESS PRACTICES
B&P CODE §17200]
51. Plaintiffs, MELODY A. WHITTEMORE and KENNITH L. WHITTEMORE,

hereby incorporate Paragraphs 1 through 30 of the common allegations, and Paragraphs 32
through 35 of the Second Cause of Action, as though fully set forth at length.

52. 'That at all times mentioned herein, the conduct of Defendants, and each of them,
as described herein, consisted of unlawful, unfair or fraudulent business acts or practices.

53. That at all times mentioned herein, the conduct of Defendants, and each of them,
as described herein, was the direct and proximate cause of the damages alleged herein.

54. That as a direct and proximate result of the acts or omissions of Defendants, and
each of them, Plaintiffs suffered financial loss by reason of the aforementioned occurrence
in an approximate amount of $330,000.00.

55. That as a direct, legal and proximate result of the aforesaid acts of Defendants,
and each of them, Plaintiffs were compelled to and did retain the services of an attorney
thereby creating fees and costs which Plaintiffs will show according to proof at the time of

trial.
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56. Plaintiffs are informed and believe that the aforesaid acts directed tov;/ards the
Plainiiffs were carried out with a conscious disregard of Plaintiffs’ right to be free from such
tortious behavior and criminal behavior, such as to constitute oppression, fraud or malice
pursuant to California Civil Code §3294, entitling Plaintiffs to punitive damages in an
amount appropriate to punish and set an example of said Defendants, and each of them.

57. That as a direct, proximate and foreseeable result of the above-described conduct
of Defendants, and each of them, Plaintiffs suffered general damages according to proof.
Plaintiffs are informed and believe and thereon allege that said general damage is in an

amount greatly in excess of the minimum jurisdiction of this Court.

Vv
FOURTH CAUSE OF ACTION
[LLOSS OF CONSORTIUM]
58. Plaintiff/K. WHITTEMORE, hereby incorporates Paragraphs 1 through 30 of the

common allegations, and Paragraphs 32 through 35 of the Second Cause of Action, as though
fully set forth at length.

59. Plaintiffs, MELODY A. WHITTEMORE and KENNITH L. WHITTEMORE,
have been married for 20 years and, at all times relevant to this action were, and now are
husband and wife.

60. Defendants, OWENS, OWENS 1,OWENS 2, and DOES 1 through 100, and each
of them, owed a duty to Plaintiff and Plaintiff’s spouse to provide competent care and
consideration to Plaintiff/M. WHITTEMORE.

61. Prior to Plaintiff/M. WHITTEMORE being provided narcotics by Defendants,
OWENS, OWENS 1, OWENS 2, and DOES 1| through 100, and each of them, Plaintiff’s
spouse was able to and did perform her duties as a wife. Subsequent to the Defendants, and
each of their supplying narcotics to Plaintiff/M. WHITTEMORE, and as a proximate result
thereof, said Plaintiff was unable to perform the necessary duties as a wife and the work and

services usually performed in the care, maintenance and management of the family home.
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By reason thereof, Plaintiff/K. WHITTEMORE, was deprived of the consortium of
Plaintiff/M. WHITTEMORE, including the performance of his spouse’s necessary duties,
all to Plaintiff’s damage in an amount which greatly exceeds the minimum jurisdiction of this
Court.

62. That as a direct, legal and proximate result of the acts of Defendants, and each
of them, Plaintiff/K. WHITTEMORE suffered severe emotional distress which has caused
severe, serious and permanent injuries to his person, all to his damage in a sum to be shown
according to proof and within the jurisdiction of this Court. Plaintiffs will seek leave to

amend this Complaint when the precise amount of general damages is ascertained.

VI
FIFTH CAUSE OF ACTION
[INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS]
63. Plaintiffs, MELODY A. WHITTEMORE and KENNITH L. WHITTEMORE,

hereby incorporate Paragraphs 1 through 30 of the common allegations, and Paragraphs 32
through 35 of the Second Cause of Action, as though fully set forth at length.

64. Plaintiffs are informed and believe and thereon allege, that the actions of
Defendants, and each of them, as aforesaid, were intentional, extreme, and outrageous.
Plaintiffs are furtherinformed and believe, and thereon allege, that such actions were done
with the intent to cause serious emotional distress or with reckless disregard of the
probability of causing Plaintiffs serious emotional distress.

65. That at all times mentioned herein Defendants, and each of them, knew or should
have known that their conduct would foreseeably cause injuries and/or damages to both
Plaintiffs.

66. That at all times mentioned herein Defendants’ conduct would shock the
conscience of any reasonable person.

67. That as a direct, proximate and foreseeable result of the above-described conduct

of Defendants, and each of them, Plaintiffs were injured in their health, strength and
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