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EVANSPARTNERSHIP

ATTONMEYHE F COUNARLORSE 27. LOUVIS

August 3, 2010

The Hemorable Mariano Favarr

Clerk of the St. Louin City Cirenst Count

5¢. Louis Cily Courthouse

ATTN: Man. Division ¥, Courtroam Clerk
10 N. Twker

St Louws, MO 6310]

Re: Jame Doe v. Mantra Fidms, lac., ¢t al.
City of St. Lowis Case No. 0822-C 01561

I2ear Mr, Favarso:
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Mese find ervlased the Following pleading in the abose referenoad couse:

PLAINTIFF'S MOTION FOR NEW TRIAL

Pursuant 1o thix Certificate of Service, copics of this pleading bave boen forwandad o voursel of

oond

Thark you for your awistunce. I you have any questions, please coniagt me.

Ve truly vours,

EVANS PARTNERSHIP
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o¢: Navid Dalson
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INTHE CIRCUIT COURT FOR THE CITY OF ST. LOUIS
TWENTY SECOND JUDICIAL CIRCUIT
STATE OF MISSOURE

JANE DOF, )
|
I"Lyintidy. ) Case No. 0322.00015061
)
v, ) Div. No. 7 u L E
N
MANTRA FILMS, INC. ET Al ) A 5200
) RARIANG V. FAVAZIA
13 fendants, | CLERK, CIRCUIT COURT
u? . = N ﬂi:-""i"r
\ : N FOR NEW

COMES NOW Phunki T Jane Dhoe. and. pursuant to Missoun Supreme Coun Rule
78.01 and Rev. S1a1. Mo, See, 51330, secks » now trial on the folkowing grounds:

I O July 22, 2010 the jury foursd for Plaintiff oo Coum 1 of hee Third
Amendad Petition for Demages bt awanded her no damages theroon, and found Tor the
Eefendents on Counts 1, 1), 1V, and V of PLani I s Thard Amcended Petition for
Dramaages against Detcodants Mantra Films, Tne. sand MRA Holings, LLC.

L. The verdicts v Coanix L IIE IV, and V (Negligence. Uneeawonable
Pubdicuy, Falee Light and Weongful Commercial Appropaiation of Plaintff*s Image,
respectively) should be setaside by ibe Count bevause they are against the weight of the
cviderice, and gmating a new nal would prevent 1 miscamiage of justics.

3 Based on public comments mude by the jury foreperson following the
verdices, the jury found for the Defendants on Counts 1, 1], 1V, and V' bacause
believed the Pruniilf had implicdly consented o the Ditemdants filming her bare bevasts
and placing those images of her bare braasts va the Soronly Ongy DVIDs peeduced and

soid by the Defendinis,
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4. Based vn the above public comments, the jury deeenmined that this impland
coqisenl oceurred when Plsintil was dancing in Ironl of one of te Defondants”
carsnimen 1 Rum Jungle, just paior to when Crystal MoDansed Mincemever patled
down bt shifl, expeing her breasts o the cametaman.

| 8

sdsbod ad Dbl THd Nag \llcm n Jun 1o Fiod 1hat Platniil¥

opa DV S

R T jueey s Jetermunsiioo Ui the Phantift voncented to imugss of bet e
hecasts being placed on the Soronity Ongy DVIDs wis not supportad by the eviRlenoe
presented a1 ual.

6. The Detendans weee negligent in placiog the video foodxge of the
PlaintitY in the Sorority Orgy T sories when it was ¢lear from ber actiooss and woends
vhat the Plgintil) did ool consqnt 10 having images of her hare beeasts published oo a
v3d00 sencs sold W the public,

7. The placement of the Plaini T s phutos and imogy in the Sezoriy Ongy
DV by the Defendants damaged the Plaantiff hecause 1t placad her private image on a
DAV'D scries than contains hard core pomographs images.’

-3 The damage 1o the PLantaill s image is results from being placed oo the
Sororily Orgy DV Ds, which caused and will cavse the public o believe the Mlainuff to be
i person who kiowingly consented %o bare her breasts, and to be put oo a pomogrephic
film such x¢ the Serorily Orgy DYIR

9 There was ro implicd consenl by the Plainil o the plsensax of lier

image in the Soronty Ovgy DVDS bocause the hand cote pomegraplos soeoes thal are

e Webntor JefTnes hand coee porn b conuining apinal Jescriptanes of sen ats o woones o iyl
Y o A N

L]
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deprcted on the Senomity Orgy DV D8 wene o filmed inside Rum Jungle (amd did nin
occur in Rum Jungle) on the night that the Pluanull was pholographed. therefore the
Plaini (f was wanare of the peosonie of such tootage inthe Soroaity Orgy DV scries.

10, The juny's Seeermination thae the PlainifT gave ber implied consent w
inages of her hare heeasts being plaosd on the Seeuaity Orey DV Ds 15 theretone agains
the manifost weipht of e ovideme.

1. Implied eonseol cien by infermad Coom surmoumding: carcumstances that
indxate tha the panty Arvovinly agreed ta the act-'conduct of the other party, Stave v
Marvinall), 972 S W 23 423 (M App, ED {998,

12, Thete was na evidence placed in the record upon which 11 coubd be
inferred thag 1he Plaintiff knowingly agreed 1o have images of her bare breasts placad on
a VD with hand qome pomographic images send wons.

13, Through their Amswers and Admisssons, Defendants admitiosd, that;

tay  Plaatifl' did ot consent either orally or in writing w0 be (ilmed
whale her breasis werne exposad; and

thy  Plaintifl’ il rwd consnd vither oradly or tnwriting loe ber imaxpes
and phvos 1o be wad in the Sovonity Orgy DVDs;

it Defendams’ pelicies peohibes their employect and contrucions from
puliing women’s tops down willwul vonsent at Gigls Gone Wild
evenls. And.

() Plaintifl™s inage was placed in DV Ds that wene poodioed,
markcted. and sold by Manvra Films Ine.. marketed under the
“Girls Gone Wild™ name, enlitlx] “Soroaty Girls Orgy 1.7
“Sorority Girks Crgy 2,7 “Soronity Girls Orgy 3.7 and “Sorority
Girls Orgy 47 (Soronty DVDS) lor prolit,

14, The sumounding czecumstarces relevant and material to the isaxe of

woplicd coersent by the Plaintd] that are cotrained in the recodd are as follows:
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The PlainniT eestificd thst e cameraman st Rum Sungle in Moy of
it om the night that she was filmed did ot have any
Weatilication sbout his person identifying him as o photogeapher
for the Delfendunts or Tor the Defondants' wrade name, CGirs Gone
Wild

Al the tine of the incident, the Plainaft testitiod that she was
unsware of tw hand core pemographic nature of the Gids Gene
Wild viden series

The Plaatil] further Westifiod that b Jixl ot Jesm that bar isapes
were on the Sorority Crgy DV untidl September of 20012,

I'hereatier. the Plainuill filod her lawsuit against il Deferstants in
Apnl of 2008 after having retsined counsel to represent her.

I'be MlaiatilT testified that it was not ustl Jasaary of 20069 tha the
PLaniiT leumed il she was atso on Soronily Ongy volumnes 2, 3
arsd 3,

The PLaintlT eestificd that dh Jsd 0ot soc any ~area releise™
Allegodly posted by Defeodanis a1 Rum Jungle on the rught of the
enidont.

That while being lilmed o1 Rum Jungle in May of 2004, thye
Flaimaulf clearly shskes ber head and repeazadly says o™ to
reguests W hare ber hecasts,

Ihat after ber shin s pulled down by Crvsial MeDanel
Mircemeyer, the Phantiff clearly sitempts o cover hor exposad
breasts, and turm away [rom the caomeraman.

Ihat on coutake footage. audio of the PainniT can be heand where
' repeatadiy sasx no Lo being Rl by the comeraman,

15, The corduct of the Plunh T on the maght in queshion. as prescnted 1o the

Jury, consisiod of the Phunaff dancing in Ruem Junghe. looking a1 the camen, smiling a1

the camera, shaking her chest ol the camen. dancing befoce the camera, repeatedly saving

“WNo" when aihed w mllash™ the camernman, ad having her o prlkad down by asother

wndivaduad aiter she ropeatedly said “No™ W reguarsts 1o bare her breasts,
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16.  The Delendams therealter edited ok the pans of the Fouge wheee
Flanil] 13 repeatedly saving “No™ whim ashed to ~Nash™ the cumwraman, as well as the
part where Plantiff s top is pulbad down by another iadividual despare repeaied relusals
> hare her broeasas for the camera

17, The effect of the above mentioned editing depicts Plainti ¥ ax having
willirgzly exposad hir bvasts W The camernman of her owm volition, a resuil that s both
enfirely inccuruty and substantis ey mislcsting.

18, There is oo competent cvidenge Irom wlhih the jury oculd kase
reasonably inferred that by dancing m feont of the camera, the PlantelT “krowingly
agreed” o have images of bee bare brouszs placed oo the Soronity Orgy DVDs tha
ocntain hand core pormezraphic images and seencs.

19, Ihe reoond does oq give rise 1o an inferenee thal the Phuntiff was given
any nedice by the cameraman (v imyons ¢lse prosent ot Rum Jungle on e night in
questing t that bor images and photo were going ta be placed by Defendanix on DY D
containing hand cove pornographng soeres and imxaes,  Theee 15 nothing in the revord
shaowing that the Planti f had notice that simply by being insade Ruam Jungle and dancing
for a cametuman. that images of her bare beeastz weuld be placed on a DV} for poblic
safe oontaming hand cove poatographic s,

200 Alwent wxh notive, there can be no finding that the PLaintil gave her
implind comsenl loe images of et bare breasts 10 b on such a DVIX. (Deficiont notios
will almost atways Jdeleal a claim of irnplaad consenl. Site v Morfinelfi, 972 5.W.2d
424, 431(Ma. O App. LD, 198X quoting Lnifed Nates v. Loamowe. 71 F.30 966, 931

(1st Car. 1995)))
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23, This is paniculariy so wixen the PMlanbiT con be seen repeatedly saying
No" to “flashing” the cameraman at Rum Junglke, By saving "No™ o “lashing.™ it
pevessanily ollows that the PlanilT also said “No™ 1o hoving images of her bare breass
plxced ea a DV containing hard vore pornographic images and soenes.

22 A conlusxen otherwiie ix illogical and unecioonable. The jury™s
determinniion that the Plamtnl imphedly consented was rod based oa the evidenee
presented at tnal.

23 Further, the Delembants can not be allowed to bootsirop their activily Bom
the proscribed Lo the peomiticd by merely crouding a pencralized suspicion that Hw
Plaipni 17 s imape waes beiing caplumed on (il tor Ixfendants” v a1 some Fitune poind
under some peetense that “she knew or should have bnown™ whyn the hsnd core
parnographic images and scencs are substantively distirsct from PlamntifUs ceaducr and
the odher sctivities tking Moce m Kum Junghe on the night in questions.

24, Allowing such bootsirpping deleuls the pumpwse behimd the comimon law
corrsent poquirement. New Marting/ii, 972 5. W.2d a1 £31, rejeching sch o booirapgang

argument urder Missowri Taw. .

1.  Thatso Area I-trlrut was Pocied at Ko Jangle on the Night in Question
: ot Fowmdatban, and T herelore Shonkl %

Has ¢ Jcen Admiteed Into Fyvidenee,

25 In additen the Arca Rekoase should st have boent alkowod ivio evidence
e the Delfendants Fakod to Lay a suflicient foundation for its admission, in that:
{2l The Detortanas admted that their ile for the event 1 Ram Jungle

in May of 2004 could not be Iocated and that they had very ik
inlormadion pertaning 4 Uit cvenl,
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I'be Defendantx peoduced whal they identified as an " Arcu
Release™ which the Delendmts cladm was posleod ol ¢ventx similor
o the one held in Rum Jungle, bot ihe Defendams could mo
produce & dopy of the spavific notice which was allegedly placed
& the Bum Jungle ¢vent i May of 2004,

The Arca Reloas peodoged by il Defendimix wis photagrapbad
x5 1w posead on o wall next to a sign shat coad “Rick's” insicad
of "Rum Jungle,”

The Detensdus produced no credible testimony that the Aecy
Releise was posted 3t Rum Jongke on th aight in question in xn
arca Wl the Plairtil weald have seen it

Crastol MeDaniel Micemeyer testifiod that she recalled seving
"Arca Rebeuses ot a Girls Gone Wild event a1 Rum Jungle,
Howgver, she abu testifiod that this perticular coent wan held
during e winter time bovause she remermbors it was cold outside,
This testiorsony ix inconsastent with the admibsions of the
Defondanis whercin ihey admitied that the evert at Rumn Jurgle
wheee the Mianuil was filmed occurraed in May of 2004,

Ms. Mincemnever almao testilied that theee were six 10 seven
cameramen ot the evenl al Rum Jungle when shy recathod secing
the Arca Release. This icsimony is inconsistee with the

admassaons of the Defendants whenan ihey admitiod that only one
CAMETaman was presd ol the May 2004 cvent ot Kom Jongle.

Ms. Minoomever furthwr testified that she bad coesurmed five 1o six
beers it the hours paior to ber arnival o1 the Gids Gone Wild evem
a1 Rum Jurghe in May of 2004, and wirs “burzsanl” ruising the e
of wlether &% was compeient to rocall any thing accunately
becarse she was under the infleence of alochel,

M. Due o the above ibevesizoneies ad ber sdmatted intovacation. Ms,

Mincemeyer's westimony tegarding e metnery of the night in queston is cloary

unrcliable and should be given little, ifany weight, as foundation for the admission of the

Arca Releusy,

27, Funthermoee, the Defendanls proscntad no ¢ ikdenos thst the Plaindilt’ saw

the Arca Release hefore entering or while 1mstds Rum Jungle in May of 2004, The
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PrasntiIT testified that she Jxd ot we the Area Rekease before omtering Rum Jungle
Ureough a vide dor, nor Jid she see it during the me she was iside Rum Jungk.

=8, Fosihe above reasons, thore was an irsutlicient basis for the akmission of
the Arca Reloase 21 trial.

I Missoueh Law Sepports the Grapd ela Non [risl i the Abuve Case.

29, Missoan ourts overtum judgmentx when they are xzainst the weipht of
the cvidence. The weight of Ihe evidonee s its “weight in probative value, nog the
quarity or amoanl of evidenoe. The waight of the cvidenos is ot determingd ba
mathemaixx but on its elfect i isducing belicll” Nare v Carter, 128 508 3 377, 38)
(Mo, Cuoapp. WD, 2004).

30 Thougha jury is entitled to deaw a reasonable infecence from Gzeis inthe
revond, a remsonoble infenence ixa kogical @ peiens conclusen” drawn by peusaon Inoen
proven facts. A reasooab)e inferay is moee than mere summise of conjocture, A
regsoaable infercnc ix not & possability that samethang oould have happenod or th
peabability that something may have vecurred. Nare v Carter, 125 S W 3 277, 381 Mo,
C App. WD, 2004)

3l Fxen if PhinulTimpliedly corsented to bang filmed by g cameeaman as
she was dancing i Rum Jungle, that consent was Timited o thal cescounter and tha
activity of the Plaingiff. It did ool extemd 1o allowing the Defeadints to plaoe Plainafi®s
images amd photod ve a land coce pomographic DV,

32, Therefore, even il thore was an impliod consent 1o conain actividy, the
Detendants exceoded the scope of that coosent in that the Ixfendants used inmages of
Plaimift™s bare breasts clearty obcainad against her will in o pomographic film tiled

e ————

* AnJa peiovi sondlwtea is oty valid 1f the peesise ypa which 1 is Besed oo e proven of is o Gl bna
.3
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=Sorority Orgy.” The Plaintff testifiod that soch a ise s never contemphatad by her,
rus thi PIainGI could not implicdly corssemt to something she was not aware of.

33, Morcowr. the lact that Plntil) may have given bor amplsod oomsent to be
llmed on the aight in queston does nol forfel for the Defendanis” peofit so much of
PLaniIT s privacy as she has not relinguished.  The Defendanes bad no right o
coanmsereially appropeiots images of Ploinift™s hare bregsts merely bocause Plaintift may
have, througzh her oomduc L consented W being lilmed while Juncing il evening in Rum
Jurzle.

34 The Law provides a couse of activa to planiiTs againgd &fendants who
exsead the corment expressly oo implindly given - cotweerd mast be as expanisive or
inglusiv e as the 2ppropriation complained of,

35 Here Defendants use of Plainti(f s image in o sexually explicit aduit
pormograpies lilm pocs abonve amd bevond any allepad consent that the INfendanix
<lamed they may have received from Plainti 17 through her conduct on the maght in
queslion.

36 Ifconsenucan be intomad feom the Gzen that Plamnof) Long with several
others. was dancing 1 a mghichab while a camers was operaiiag, the law provides tha
sych consent is snctly conlined iy those acts which are subriaztially the same as the als
consented to.

37 Thus, Ixfendants use of Plaintiths image in the Soronity Orgy DV
differs matenally in kind and in catent from thast contanplated by the Plaintin) trom her

sitions - Plaintifl' in na way centemplated that ker shint would be pallad down and bee

i
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expuead breasts would e filmed and placed oo the Secority Orgy DVDs, which conlain
pumercas sexually kewd amd offensive scenes that invelve young women.

I8, A vendicl for e Dxfendants pocs agrinst the weight of the evderwee and,
accendingly, a now inal is warraniod,

30 The Plaintifls ceserve the nght to modify this Mobon for Now [nal. and
crven add mew theories of error, after the tranveript of the tnal becotnes avalable,

WHEREFORE, for these reasons, Plainull respectiolly move this Honocable
Court foe an Onder granting Plaintift™s Mottoo tor New Tral on all motters in s ease,
anrd tee such other relel as thix Court Jocrns just amd proper.

Respevifully sgbmitted,

EVANS PARTMERSIIP

By: *M&m

Sacphen 4. Evars, Mo 40308
Katherine 3. Schierhotr, No. 82109
Aiomey Tor Planulf

ROO0 Marvland Avenoe. Suale 64l
51, Logis, Missoyri 63105
Tclephone: {314) 7211024
Facsimide: {314) 721-1741

Stex e Fuans Law-stl com

This is to certify that the toeegang peading was dehivened vie emad sond LT S
Mail in an envelope secuney sealad and legibly addressad 10 the followang:

David A, Dadion

US Bark Buillding

One Mid Rivers Mall B, Sig. 200
S, Pokers, MO 63376

This 4- dxy of Augassi, 2010,

Al

LY
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