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Superior Court of California
County of Sonoma
1450 Guarneville Road, Building G
Santa Rosa, CA #5403
Telephone: {707) 565-7040
SUPERIOR COURT OF CALIFORNIA
COLINTY OF SONOMA

REBEKAH RICE, et al,, CASE NO. SCV-233600

Plaintiff, ' TENTATIVE DECISION

V.
CLAUDINE GANS-RUGEBREGT,
et al. _

Defendants. ;

TO: ALL PARTIES AND THEIR ATTORNEY OF RECORD

The above matter came on for Court Trial before the Honorable Elaine Rushing on February
2, 2007. Plaintiffs Eiden M. Rice, et al. appeared by and through their attomey of record, Clark

J. Summers. Defendants Santa Rosa City Schools, et af. appeared by and through thelr attorney of
record, Mark D, Peters. |

Having now reviewed the evidenqe by bath sides, the Court makes the following Tentative
Decision. '

_ I introduction

Elden M. Rice and Katherine ). Rice, plaintiffs, assert their statutorily protected right to
formt and direct the moral upbringing of thelr minor child, plaintiff Rebekah Rice, They also assert
'Rebekah's statutotlly protected rights to be free from government-sponsored mstructlon which

f undermines her family’s values and which holds those famlly values and her private beliefs up to

public serutiny and ridicule; government-sponsored censorship which penalizes her for the exercise

1




of her free speech rights; and government-sponsored discrimination and harassment based on religion
(First Amended Compiaint, at 1:26-2:8). Plaintiffs complain of four separate incidents involving
Rebekah while attending Maria Carriio High School In Santa Rosa, Califormla.! The Rices belleve
that their daughter has been targeted by both teachers and fellow students because of her
membership in the Church of Jesus Christ of Latter-day Saints. They assert that Rebekah was unfairly
punished for using the phrase “That’s so gay” and as a result of her punishment, has been
ridlculed, teased, heckled and harassed to the point that her entire high school experience was
ruined. ‘

According tﬁ the defense, “Immediately prior to embarking on this lawsuit against their
School District, Plaintiffs had been part of a palitical effort to shape currlculum within the School
District. As explained by [witnass Orleen] Koehle, Plaintiffs were part of'a group that specifically
objected to the inclusion of “gay presenters” in the Day of Dialogue at Santa Rosa High School and
believed that the program had been taken over by pro-homosexual groups. This litigation, with its
exclusive focus on fssues related to homosexuality, is realy a continuation of that pelitical effort by
other means.” {(Defendants’ Closing Argument at 12:4-13). At trial, the defense produced an

_invitation to the Eagle Forum of California " Annual Education Conference held March 31, 2007,

with special guests Phyllis S¢hlafly, State Senator Tom McClintock and Barbara Simpson, from KSFQ
Radio, at which plaintiff Dr. Elden Rice was on the Speaker List as follows: “ A brave dentist who
has a law suit with his school district because of thelr promoting the homosexual agenda - ‘Diversity

| In - Morality Out.” (Exhibit 114) Defendants argue that “ImJuch of what Plaimiffs complain of
falls within the statutory immunities of Defendants for their discretionary acts, establishment of

curriculum, and for instituting investigative matters. Other aspects of Platnuiffs’ claims are the result
of peer-to-peer conduct that is not actionable under these circumstances. What lttle remains does

nat remotely approach the level of actionable discrimination.” (Ibid at 2:6-10)

Yfhere are numerous other events complained of, but the trial court” ., Is required to state only ultimate
rather than evidentiary facts because findings of ultinate facts necessarily include findings on all intermediate
evidentiary facts necessary to sustain them,"]ln re_Cheryl E. (1984) 141 Cal.App. 3d 587, 599.
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What is clear to the court, having sat through 9 days of tial and having read 122 pages of
closing argument, is that Elden and Katherine Rice feel extremely frustrated and heartsick about their
daughter Rebekah’s high school experience at Mavia Carrillo. And the court sympathlzes with every
parent whose child is hurt by the cruelty of fellow students. Al of us have probably felt at sorne
time that we were unfairly punished by a callous teacher, of picked on and teased by boorish and
uncaring bullfes. Unfortunately, this is part of what teenagers endure In becoming adults. And whoat.
|! Is also clear to the court is that the law, with all its majesty and might, is simply too crude and

imprecise an instrumant to satisfactorily soothe deeply hurt feelings.

- In approaching the task of deciding this case, the court initlally acknowledges the fmportant
right-—eventhe duty—-of pareitts who espouse ﬁrfnly held princlples to educate themselves about the
hature and content of the values taught at the schools where they send their children. And the coun
applauds those parents who taie the time to involve themselves in their children’s education, who
Tacwely participate in parent-teacher events, and who show by this activity that thay genuinely and
deeply care about the quality of education their children receive.

The court also commends those wha go into the noble but often underappreclated teaching
profession and acknowledges the many curvicular, adjudicatory, and disciplinary decisions made by
pubtic Qchco} boards, adminlstrators and teachers--—decisionsthat must be accorded great deference.

In sum, the court feels truly honored that it has been asked to decide this case, both sides
having walved # jury. But before discussing the substantive aspects of the case, it is necessary to
determine exactly what this case is about and what it not 2bout.

Ii. Motion to Amend the Complaint .

. A basic axlom of jurisprudence is that the pleadings control the proof. Here, plaintiffs filed
a First Amended Complaint on December 5, 2003 that contains but two causes of actlon: The First
Cause of Actlon Is for “Fallure to Discharge Mandatory Dutles” and refers to Education Code
Sections 200, 201, 220, 233.5, 51513, 51240, 51550, 51553, 51554, and 51555. The
Second Cause of Actlon Is for “Violation of Parental and Student Rights under Californta Law™,
references all of the same code sections, and mentions the Cafifornfa Constitutrun, Article 1,
sections 1, 2, 4 and .'5 1. The Prayer for Relief lists 8 types of relief sought, lnc[udmg mandatory
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Infunctive orders, permanent restraining orders, decfaratory refief, monetary damages and attorngys

fees.
For over 3 years of litigation, this Complaint has functioned as the operative pleading, Bur

l’ the court had its first clue that plaintiffs might wish to file a Second Amended Complaint when it
reviewed Plaintiffs” Response and Opposition to Defendants’ Motion for Non-Sult filed December
14, 2006. Therein, plaintiffs argued for the first time that Education Code § 201(g), as amended |
in 1999, “specifically mcorporates Government Code § 11135 and Callfornla Chvil Code §§ 51-
53, Inclusive (Unruh Civil Rights Act)...” (at 10:5-7) and then devoted the following 4 pages citing
to those code sections and varlous cases construing them. For the first time, plaintiffs argued their

10 ll right to seek punitive damages (at 13:11-16). For the flrsc time, plaintiffs argued thelr right to seek

clvil penaities under Civil Code §52(b)(2). PlaintIF: did, however, acknowledge that their reliance
on the California Constitution was “misplaced” (at 19:16), ?

Defendants vigorously okjected to what they percelved as plaintiffs” attemipt to “ effect a
silent, eleventh-hour amendment to state new legal theories pursuant to the Unruh Act and
Government Code § 11135” (Defendants’ Reply Memorandum of Points and Authorities In
Support of Motlon for Nonsuit/Directed Verdict at 4:10-11). Defendants argued that if plaintiffs
wished to amend thelr complaint, they should file a noticed motion and demonstrate some
cognizable excuse for the delay. Even then, they urged, the court retains wide discretion to deny a
legitimate amendment because of the prejudice to defendants caused by the detay. Defendams cited
to Record v. Reason (1999) 73 Cal. App. 4 472, 486 [plaintiff knew of circumstances three
years prior to motion to amend; denied]; Magpali v. Farmers Group (1956) 48 Cal. App. 4* 471,
486 [new claim offered on eve of trlal; prejudice to defendant; denled); and _People v, larvis
{1969) 274 Cal. App. 2d 217, 222 [prejudice to defendant in that either (1) forced to meet new
issues while engzged in trial, or (2) belng faced with a continuance after preparing for a particular

trial date. (Ibid at S and 6, 25-27.)
At oral argument on defendants’ motion for nonsult, the court commented that it had

TThus, plaintiffs* right to relief hecessarfly flows from one or more of the statutes upon which they based
thelr First Cavse of Action for breach of mandatory duty.

4
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1 J| reviewed the entire matter and conducted research, looked at the First Amended Complaint, now
three years éld, with its two Causes of Actlon, and noted its confusion at plaintiffs’ Brief arguing
claims under the Unruh Act and punltive damages, To this, plalnttf?s’ counsel responded: .. .when
one reads Education Code §201, particularly 201(g), it makes it very specific this includes alf
application of muitiple federal rights. If incdludes Government Code 1135 [sic] and it includes the
Untuh Act.” In response to the defense’s arguments conceining amending the complaint, plaintiffs’

counsel simply stated that there should be no prablem with his belng able to amend to inchide the

Unruh Act because the total damages and the evidence that supports the Unruh Act” Is identical”. |

At the close of trial on February 22, 2007, plantiffs’ counse! orally moved to amend the

10 § Complaint to include claims based on Civil Code §§ 51,51.5,51.7 and 52 {the Unruh Act) which
11 | he stated “through Imadvertence” were not incliuded in the complaint by previous counsel. Defense
12 j| counse! again objected and requested to brief the marter. The court stated it would consider the
13 || matter on writter motion to amend. Yet, having reviewed piaintiffs’ 37-page Closing Argument
14 || dated March 14, 2027 and their 43-page Reply to Defendants’ Closing Argument dated April 17,

15 i, 2007, plaintiffs to this day have vet to flle 3 motlon to amend the complaint, nor have they

16 || presented the court with a proposed Second Amended Complaint,
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Plalntiffs ability to amend at this extremely [ate stage is one entirely “of grace, not of right”

18 | {Leader v. Health Industries of America (2001).89 Cal.App.4th &03, 512) and must be

19 Jaccomplished, 1f at all, through a noticed motion, and a demonstration of some cognizable excuse
for the delay. Asthe Leader court held:

Under [CCP] § 472, a plaintlff may only amend as a matter of course before an
answer or demurrey is filed or before trial of the issue of law raised in the demurrer. At
that point “the é:laintiﬁ"s right to amend as a marter of course *613 is gone.” ( Loser
v. E. R, Bacon Co, (1982) 201 Cal.App.2d 387, 389 [20 Cal.Rptr-'2211.) After
expiration of the time In whick a pleading can be amended as a matter of coursa, the
g]ead!ng can only Ibe amended by &btain!ng the permission of the court. (Sea gg %7’2i

2 J

73; Peopl, , f Pub Cla {1967) 248 CalLApp.2d 7
[57 Cal.Rptr. .)
Second, to abtain the court's penmission, plaintiffs were required to file 3 noticed
motion for leave, (Loser v B r Cai.App.2d at pp. 38%-3 20.)

L] I} L] l

{¢) Under §_473, subdlvision ay{1): & court ma%, in furtherance of justice, and
Oh any terms as may be proper, ... in its-discretion, after notice to the adverse party
allow, upon any terms as may be just, an amendmient to any pleading or proceeding ....”
(Malics added.) Assuming proper notice, the trial court has wide discretion In
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detennining whether to allow the amendinent, but the aprproprlate exercise of that
discretlon requires the trial court 1o consider a number of factors: “ Induding the
conduct of the moving party and the belated presentation of the amendmert, T'Citation.]

«ee The law s well settled that a long deferred presentation of the proposed
amendment without a showing of excuse for the dela?r 15 itself a significant factor to
uphold the trial court's denial of the amendment, [C taﬂon."l" ( Bedolla v, Logan &t
Frazer, supra, 52 Cal.App.3d at pp, 135-1386, jtalics added.} “The law is also clear that
even ifa rgcr:-d amendment is proposed in Froper form, unwarranted delay In I:resentins
it may-of liself-te a valid reason for denial.” { Roemer v. Retail Credit (1975) 4
Cal.App.3d 926, 939-240 [ 1€ Cal.Rptr. )

Ibid at 612-613.
On the record before this court, and at this late hour, the court has determined that it would

not be in the interests of justice to expand the scope of this protracted Jitigation. The only excuse

ever offered by platntiffs for thelr tardiness was that the new theories were not pled originally
“through inadvestence” of nrior counsel. Yer plaintiffs’ tria! attorney substititted Into the case in
Aprii 2004, over 3 years ago. Furthermore, even a cursory examination of the Unruh Act
compared to the Education Code sections at isste shows that there are numerous differences in the
statutory schemes. Defendants have had no oppommity‘to present and develop affirmative defensas
to the new claims. Different remedtes are available under the Unruh Act. And in the erd, there
§ has never been a formal motien filed to amend the Complaint nor a proposed Second Amende

Complaint produced.
Moreover, plaintiffs are bound to the theories of llability they enunciated in the Claims they
presented 1o the School District. See [ int Unlfled D Su i Court
(1988) 206 Cal.App.3d 431, 434 [tort claim that did not allege facts of negligent supervision
Insufficient to support cause of action for negligent superviston; “each cause of actlon must be
reflected in a timely claim.” Here, neither the original Complaint for the First Amended Complaint
had ény clalms attached to them, despite the references thereto in the pleading. On October 1 q,
2003, pljnﬁffs filed Atrachment “A” to Complaint, which is the referral forn1 given to Rebekah.
On December 5, 2003, plaint!ffs filed thejr First Amended Complaint in M1ich they reference their
Formal Complaint Form and the Optional Complalnt Form, stating that copies of these forms were
attached as Exhiblt B. They were not. On December B,-2003, plaintiffs filad “Exhlbits ‘A’ and
‘B’ to First Amended Complaint”, but these attachments qonsiste& only of the'referrai form and

6
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the clalm concerning a search of Rebekah's backpack in September 2003. Trial exhiblts 101 and
102 were admitted In evidence as claims the plaintiffs did present. Assumi ng arguendo that these
are the claims refied upon by plaintiifs to support a Second Amended Complaint, the court finds
they are insufficient. Plaintiffs now complain factually of numerous other incidents, Including one
that occurred 4 months after the lawsuit was filed (the Peace Rally incldent in April 2004).
Finally, even if the court permitted plaintiffs to amend the Complaint to include violatlons
of the Unruh Act, the court finds that there has been a fallure of proof necessary to support
recovery under it. As will be clear from the discussion, infra at sections III, 1V and V, the court
 does not find any basls for monetary damages agalnst defendants herein. A fortiori, the court finds
no basls for punitive damages, which in any event may not be awarded against public entlties.
Government Code §818, Pursuant to stipulation between the parties, the Indlvidual defendants |

have appeared In only their officlal capacities, and therefore is no right 10 proceed against them for "

punitive damages efther. |
Thus, the court hereby denles plaintifis’ oral motion to amend the complaint. Having ruled
that the plaintiffs may not amend their Complaint, the court therefore will not address any legal
theoties not propounded In the First Amended Complaint filed December 5, 2003, nor any events
after that date, as they are not supported by plaintiffs’ clalms presented pursuant to Governiment
Code §910 (the Tort Claims Act) or discussed in the First Amended Complaint.
Turning to those claims, the court flrst addresses the code sectlons relled upon by plaintiffs
jn that pleading,
1. Liabllity for Fallure to Dischaige Mandatory Duties
- First, plaintiffs seek relief for failure to discharge mandatory dutfes under Govemment Code |
§815.6. That section provldes that where a public entity is under a mandatory duty imposed by
an enactment deslgned to protect against the risk of a paiticular kind of injury, the entity is liable for |
an injury of that kind proximately caused by its fallure 1o discharge the duty, unless it establishes that
it exercised reasonable diligence to discharge the duty. Analytically, although the issues are
somewhat related, the question of possible governmental statutory llabllity for breach of a mandatély

duty ordinarily should precede the question of statutory Immunity. C v.D alth

7
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Services (1998) 18 Cal. 4th 623.
| The statute applies to public entities the familfar rule of tort law that violation of a legislatively
prescribed standard of care creates a rebuttable presumption of negligence. Lehto v, City of Oxnard
(1985} 171 Cal. App. 3d 285.

The application of this fiability prevision"requlres that the enactment establish obligatory,
rather than merely discretionary or permissive, divectives to the public entity. The enactment must
require, rather than merely authorize or permit, that a particu’ar actfon be taken or not taken.
Creason, supra; Haggis v. City of Los Angeles (2000) 22 Cal, 4 490. Howaver, not every statute
which uses the word "sﬁall” is‘obligatory rather than permissive. Thompson v. City of Lake Elsinore
{1993} 18 Cal. App. 4" 49; Morrls v, County of Marin (1977) 18 Cal.3d 901.

Although statutory language is the most important guide in determining legi§fative intent,
thera are instances when other factors will show that apparent obligatory language was not intended
to foreclose a governmental entity's or officer’s exercise of discretion. There is no simple, mechanlca!.
test for determining whether a provision should be given "directory” or "mandartory™ effect. To
determine this, the court must ascertaln the leglslative Intent. In the absence of express language, the
intent must be gathered from the terms of the statute construed as a whole, from the nature and
character of the act to be done, and from the consequénces that would follow the doing or failure
to do the partlcular act at the required time. When the object is to subserve some public purpose,
the provision may be held directory or mandatory as will best accomplish that purpose. |bid.

Whether a particular statute is intended to Impose a mandatory duty, rather than a meve
obligation te perform a discrationary function, is 2 question of statutory Interpretation for the courts.
,'Qrgg'son,- supra. It is not enough, moreover, that the public entity or officer is under an obligation
to perform a functior If the function itself involves the exerclse of discretion. Haggis v. City of Lo
Angeles, supra. It also requires that the mandatory d_uty be designed to protect agatnst the particular
kind of Infury the plaintiff suffered. The plaintiff must show the injury Is one of the consequences
the enacting body sought to prevent through !mposing the alleged mandatory duty.  Hoff v,

Vacaville Unifled Schoo) Dist. (1998) 19 Cal. 4th 925); Haggls v. Clty of Los Aneeles, sunra,

Finally, the breach of the mandatory duty must be a proximate cause of the injury suffered.'

8
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Becerra v, County of Santa Cruz (1998} 68 Cal. App. 4th 1450) Wilson v, County of San Diego
(2001), | |
- If the court determines that a statute imposes merely discretionary duties, then Government
Code §820 provides that defendants are statutorily Immune from liabiiity. Thus, the court turns
10 an examination of the statutes which plaintiffs claim Impose mandatory rather than discretionary
duties.
V. Education Code §§ 200 and 201,
In order to do that, it is necessary to discuss the legislative history of Educatlon Code §§ 206

and 201. As origlnally drafted, these sections would have permitted tihe recovery of monetary

damages. However, when they were finally passed, all references to damages had been removed.

See Callfornia Civil Practice, Civll Rights Lit/gation, chapter 10, by Judge Harold E. Kahn and Robert
D. Links. Because the discussion at §10:27, Statutory History and Purpose, is so Instructive to this

case, the court quates from a large portion of it as foflows:

_"§ 10:27. Stamtory history and purpose

The sections of the Education Code that are now refeired to as the Sex Equity in Education
Act, Ed, Code, 221.5 to 231.5 and 68250 to 66292.4, have their orighh In 1974
legislation declaring that "It is the policy of the state that elememtary and secondary school
and community college classes and courses...beconducted, without regard to the sex of the
pupils enrolled in such classes and courses.” [Statutes of 1974, Chapter 182, inftially
codified at § 91(a) of the now repealed Educatlon Code of 195%] Through the course of
various amendments, the one code section enacted in 1974 has morphed Into almost 40
code sections focated In two disparate parts of the Education Code, not Including more than
50 related code sections that ail are part of the statutory scheme called "Educational Equity™
with regard to grade schools and “Sex Equity in Education Act” with reﬁard to post
seconda? educational institutions. [ Ed. Code, 5 200 through 283 and 66250 through
66292.4] The process by which all this occurred calls to mind Bismarck's famous dictum
that “No man should see how laws or sausages are made.” Community Nutrition Institute v.

- Block, 749 F.2d. 50, 51 {D.C. Cir. 1934}; In analyzing the code sections that comprise the
Sex Equity in Education Act and the related §s that are not to titled, it Is iImportant to keep
in mind that the language of a statute, nat its title, is what controls. [ Rarrahil v, City OF
Monrovia, 104 Cal. App. 4th 761, 764, 128 Cal. Rptr. 2d 552, 172 Ed. Law Rep, 352
.(2d Dist, 2002), review denied, (Mar, 19, 2003)].

In 19276, as part of the legislation repea!ing the Education Code of 1959 and establishing the
&%réent f,dgcation E!ode the orlsiw?lg‘l?ij'6 4 iegislation Ivaas amended and recodified at Ed.
e, §§ 40 and 41. [Stauses of 1976, Chapter 10101,

In 1982 the Legislature, while retaining the orizinal declaratlon, added another one that is
far more expansive than the first: "It is the policy of the State of California to afford all
persons, regardless of their sex, equal rights and opportunities in the educational insthtutions
of the state.” [Statutes of 1982, Chapter 1117, codified at  Ed. Code, § 2006] The

9




Legislature fleshed out this declaration by enacting a cormprehensive set of code sections "to
prohibit acts which are contrary 1o the [deciared] policy and 1o growde lremedies therefor,”
One of the new code sections stated that "No person shall be su Jected to discrimination on
the basis of sex In any program or actvity conducted by an educational institution which
recelves or benefits from state financial assistance oy enrofls students who recelve state
financlal aid." [Statutes of 1982, Chapter 1117, codified at Ed. Code, § 220] Other code
sections provided that the governing boards of the ecucational Institutions are résponsible for
“enforcement” of these new rules b wag of regulations and "handlin complalnts of
prozh‘islihied discrimination.” | Statutes of 1 98 » Chapter 1117, codifled at Ed. Code, §§ 240
G '

In 1984 the legislature amended an existing code sectlon to include sexual harassment as
prohibited misconduct and added a new section defining that term to zover both quid gro
quo and hostile "educational enviromment” harassment. [Statutes of 1984, Chapter ] 3 1
amending Ed. Code, § 230 and addinﬁ Ed. e 2.5; see, genera gr "“Note
Education; Sex Discrimination and Sexual arassment,” 16 Pacific Law joumal 858 (1985)

(discussing the 1984 legisiation}.)

In 1988 the legislature added another code section, Ed. Code, § 262, 3, which provided for
the right to appeal a governing board declslon on a complaint alleging discrimination to
specified state agencles, [Statutes of 1988, Chapter 1514].

In 1990 the Leg!slature added 3 new subdivision to Ed. Code, § 262.3, which referred to
"civil law remedies, including, but not limited to, Injunctions, restraining orders, or other
orders” for violations of "prohibited discrimination,” but did not provide any further
explanation of the nature of those "civil faw remedies” or whether those remedies could be
?%r;léﬁd prior to the exhavstion of administrative remedles. [Statutes of 1990, Chapter

In 1992 the legisiature required each educational institutlon In Callfornia to prepare and
lsseminate a "written poticy on sexval harassment.” [Statutes of 1962 Chapter 906, then
codlfied at Education Code 212.6 and subse?'uently recodifled at Ed, (fode, 2§ 231 .5'; sae,
nerally, “Note, Education; Notification of oflcy on Sexual Harassment,” 24 Pacific Law
fgumal 842 (1993) (discussing the 1992 legislation)).

In 1994 the legllature enacted the "Californla Schools Hate Violence Reduction Act of
1995," which added six more code sections, fAB 2543, as chaptered on September 21,
1994, avallable at htip://www.leginfo.ca.gov/ llinfo.html.] The declaration accompanzlng
this legislation stated that there Is "an urgent need to prevent and respond to acts of hate
violence and blas-refated Incidents that are occurring at an increasing rate within the public
schoal system.” [AB 2543; also found at Ed. Code, § 201, Historical and Szatutory'h?otes]
This legislacion stated that "Callfornia’s public schools have an affirmative obligation to
combat racism, sexism, and other forms of bias, and a respansibilty to provide equal

bt
-educational ROy, (LAB.2543, then codifled at Ed. Code § 45, subd. (b) - ang
dified at

subsequently yeco d. Code § 201, subd. {b}].

By 1998 there were dozens of code sections pertaining to the prohibition of sex
discrimination, sexual harassment, and hate violence "seatterad throughout the Fducation
Code," [Analysls of AB 492 for the Assembly floor dated Augtist 20, 1998, available at
http://www.le info.ca.gov/bilinfo.htmi} That year the legislature passed new legislatdon,
which “revise[d] and recast numerous provisions of the Education Code relating to the
prohibiton of discrimination..,andorganized these provisions into 2 legisfative schemes, one
of which...[Is] applicable to elementa and secondary schools, ang one _of which... [i]
applicable to postsecondary schools,” %egfslatfve Counse) Digest to AB 499, a5 chaptered
on September 28, 1998, avaflable at http://www.lealn fo.ca.gov/billnfo.mml.] The 1998
legislation also spacified “that the provisions on diserimination may be enforced through a

10




civil action.” At one point In the legislative process AR 499 licitly referred 1o the
availabifity of "monetary damages” as among the remedies available in a3 civit action, but "all
references to damages™ were removed from the bl before it was enacted, [Analysls of AB

¥ for the Assembly Floor; Analysts of AB 499 for the Assembly Committee on Judiciary
dated April 15, 1997, avallable at the same website.]”

Indeeii, Assembly Bill 499 as originally introduced Februa ry24, 1997, provided mproposed
§262.4, “This chapter may be enforced through a civil action for damages, Injunctive re!Ief, and

other appropHate equitable rellef,” The Assembly Committee on Judictary Bill Analysts of April' 16,
1997 explained that existing law provides only remedial relief for discrimination against students In
}eduutional institutions. )t went on to dilscuss that the new bil would seelc to strengthen the
enforcement of non-discrimination statutes under the Education Code by expanding the remeadies
Wavaﬂable to discrimination to include monetary damages, and by clarifying their right to a private

cause of action as well as administrative remedies,

were indeed removed from the blll. (A copy of AB 459 s attached hereto as Exhlbit A). The
Assembly Committea on Judiciary Bill Analysis explained that the Senate amendments had remove

all references to damages in the bill.

As a result, plaintiffs may seek injunctive relief in their claims under Chapter Two
(Educational Equity) of the Education Code, §5§200 through 280, but not monetary damages,
As to §201(g), It does not "specifically Incorporate” or *include” vast portions of other laws,
state and fec'eral. What it states Is that ”it Is the intent of the Legislature that this chapter shall be
interpreted as consiitent with...."” varlous other laws. This is another reason the court Is not Inclined
to permk wholesale causes of action from other codes Into this lawsuit at this point.

The court next turns to a discussion of the specific factual allegations underpinning the

Complainz.
V. The Four Incidents
1. Referal
The case begins in defendant Claudine Gans-Rugebregt’s Freshman Humanites Class on
October 11, 2002. Rebekah Rice’s iname was alraady on the board, as she was not in her seat at
the beginning of the class. (She testified someone eise was in her seat, but there was no evidence

11
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thatshe asked the other student to move.) Gans-Rugebregt was lead Ing a discussion on comparative
religion, during which, according to Rebekah, she was being teased by several classmates about her
Monrmon religion. There is no evidence that Cans-Rugebregt heard or knew about any teasing (other
than extremely circumstantial evidence of the partles’ respective physical locations in the classroom
at the time) when she heard Rebekah yelf out "That’s so gay.” According to 'Gam-Rugebregt, the
| Humanitles Class is dedicated to learning about and valuing those who are culturally different, Gans-
Rugebregt also testified that she made a special point at the beginning of each school year to establish
a firm rule that if one used racial, gender, or other slurs, that would result in an instant referral.’
(Several former students of Gans-Rugebregt were called by plaintiffs, all of whom denied ever
hearing that such a policy existed. Rebekah could not recafl one way or the other.)

Nevertheless, Gans-Rugebregt testified that in accordance with this pollcy, she put a
checkrnark on the board next to Rebekah's pame, indicating that Rebekah should speak to her
immediately after class., The court finds the following facts to be especially probative of events
following this Incident. After class, Rebakah met with Gans-Rugebregt, who asked Rebekah iF she
knew why she was being given a referral. Rebekah‘ admitted that she did not know, and asked if it
was because she was talking In class with fellow classmates at a time when she shouldn’t have been.
This testimony was persuasive for two reasons: {1) i showed that Rebekah was not even aware of
[ust having used the phrase #“That’s so“gay" (she testified that it had become a “bad habit” for her)
and (2) if Rebekah did not know why she was being gfven a referral, then it is extremely unilkely that
anyong else did, either. This leads the court to conclude that if the Rice family had not told everyone
that Rebekah had been given a referral for saying “That’s so gay” then no one else would have
known it either, and she would niot have been referred to as the “That’s so gay girl”.

Also, very tellingly, If Rebekah did not know she was being given a referral for saying
“That’s so gay” then that casts.grave doubts on plaintiffs’ arguments made many times in this
litigation that Rebekah was the only student who had ever been given a referral for using the phrase,

*A referral Is a written memorandum of a rules Infraction that s signed by 2 taacker, an assistant principal
and the student, and Is sent home to the student’s parent. Next to a verbai repHimand, a raferral is the mast
minimal form of student discipline employad by the schoof,

12
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Furthermore, plaintiffs’ arguments tc this effect have been rebutted by Princlpal Mark Klick’s
testimony that he found S or 6 wrltten‘referrais'given 1o students for saying “That’s 5o gay” In the
2002-2003 time frame alone and defendant Gans-Rugebregt’s testimony that shq had just given
another stirdent a referral the week before testifying and that every time she has heard that term in
her class she has given a referral. |

Finally, plaintiffs’ falfure to conduct any discovery to verify their speculation on this point
seriously daimages thelr claim that Rebeliah Rice was singfed out and punished excessively because
of her refigious beliefs, ‘

As to Imposing [fablikty on defendants for inltially giving Rebekah the reférraF, the court finds
that the decision to Impose graduated discipline on Rebekah Is one that falls squarely within the
discretion of the defendants. The case is most similar t ¥, Vacavilla d Scheol Distrd

(1995) 37 Cal.App.4th 31, 39 [decision of schoo! district net to expel student was discretionary] |

and Thompson v, Sacramento City Unified School District (2003) 107 Cal.App.4th 1352

[declsion to readmit suspended student was discretionary].

As 10 not protecting Rebekah from other students’ harassment on account of her religion,
hGans-Rugebregt testified that she didn’t hear what Rebekah’s group was talking about, and that
there were 34 students in the class, all Involved in group discussion.  She also testified at trial that
she did not recall Rebekah’ s telling her that anyone had teased her about her Mormeon religion
when she gave Rebekah the referra] out in the hallway after class, Ar Gans-Rugebregt”s deposition,
she stated that at the referral, Rebekah may have said that people were Insulting her based on her
refigion, Rebekah testified on direct that she “befieved” she had told Gans-Rugebregt that her
friends were “asking questions about her religlon”* and that Gans-Rugebregt did nothing about It.

In conclusion, the court finds that plaintiffs have failed 1o meet thelr burden of proof on this
claim and therefore declines to order that the referral be stricken .from Rebekah’s file. Not only
does the court find that the initial decislon to give Rebekah the referral Is subject to great deference,

‘Inmrcsuneiy, Rebekah afso testified that this was the firse time she had bean questioned abaut her falth and
that she had no training about how to deal with that.

13
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but also the court finds that the referral ended up In what is called a “discipline” file, which goes
nowhere, as cpposed to Rebekah’s high school “cumutative” ﬂlé, which can be forwarded, [nter
alia, to institutions of higher learning, the military, and the like.

2. Diversity Club Presentation

On October 18, 2002, the School Diversity Club made a presentation to defendant Gans-
Rugebregt’s Freshman Humanities Class on the subject of raclal prejudice and stereotypes. A filin
dealing with the subfect was shown and students were invited to share examples of prejudice thay
had encountered. According to what Rebekah later told herf father, one female student stood up
and said she was bisexual and stated that she thought It was wrong to say “It’s so gay”. This (asted
10 or 20 minutes, Accarding to Dr. Rice, “again there was snickering, polinting, teasing and
harassing, all directed at Rebekah, none of which was redressed or corrected by Gans-Rugebregt”
(Plaintiffs’ closing argument at 23:10-1 4).

According to Gans-Rugebregt, the Diversity Club is organized to promote tolerance at
school. She has never been the advisor for that group. They made a presentation and showed a film
about s.tudents who were hurt by ethnic stereotyping. The video Itself dealt strictly with ethnicity
and had nothing to do with sex. According to Gans- Rugebregt’s testimony, she doesn’t remember
any student’s saying “that’s so gay” and she did not recall Rebekah’s being teased. She did state
that if a student had told her she was being insulted by other students, she would have referred her
0 a counselor, (Rebekal testified that she knew she had an assigned counselor at school, but there
was no evidence that Rebekah ever spoke to the counselor.)

According to plaintiffs, this incldent gives rise to two types of liability: first, evén thougl the
'annour_xced subject matter of the blversity Club’ presentation was recognizing racial prejudice and
stereotypes, nevertheless it was their duty to inform Rebekah’ s parents of thelr right to have
Rebekah opt-out of the presentation, because it ended up resufting in a discussion of one upper
classman’s bisexuality in violation of Education Code §51554; sacondly, plaintiffs clafm defendant
Gans-Rugebregt fafled to protect Rebekah from the other students’ teasing. The court finds that

*iwhich platndffs elaim is really s homosexual eliubj

14
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Iplafnﬂﬂs have Falled to meet thei burden of proof on either claim. ‘
First, Education Code §51554 (since repealed), related to ex_education, not ragial
praludice and racial stereotypes. If plaintiffs’ interpretation of the law were correct, every California

school would have had to send an opt out notice to the parent of every school child before any -

presentation of ethnicity, national origin, religion, color, or mental or physical disabllity, no matter
how remote the possibility that the conversation might tum to human sexuality. Given the known
propensides of high school students to blurt out any and everything, the burden on the schools would

be intolerable. The text and history of Education Code §51554 simply does not support plaintiffs.

Secondly, the claim that defendant Gans-Rugebregt falled to protect Rebekah from her
peers’ teasing depends entirely on a showing that she was aware of the teasing from either witnessing
ft first hand or being told about It by Rebekah. Rebekah herself did not testify that Gans-Rugebregt
heard or saw any teasing. Only her father and mother, who were obviously not there at the time,
testfied about it. Her father also testified that when he went to speak to Assistant Principal Kass
Mason about the referral, he said nothing about the Diversity Club presentation nor about any
teasing. _

Princtpal Mark Kkick testified that Dr. Rice sent him a letter on Nevember 19, 2002,
following which he and Dr. Rice had two conversations, one an November 21 and one on December
4, Klick teitlﬂed that I nelther conversation did Dr. Rice mentlon any teasing, and that f he had,
Klick would have followed up on the complaint, e would have asked to speak to Rebekah 10 begin
the investigative process, and fe would have followed up on the responsible Indlviduals. This
testimony was unrefuted. Rebakah testified that she didn’t tell Miss Mason she was being teased
about being a Mormon because she didn’t trust her and didn’t think she’d do anything about ft,
Rebekah also testifled that she never talked to Gans-Rugebregt about being teased after that one
conversation In the hall (the day of the referral Incident) because she didn’t feel she could trust her.

(Rebekah testified that she didn’t trust any of the teachers at Maria Carrillo),

With regard to the teasing, as stated above, the court has afready found that Education Code
§§ 200 and 201 only provide injunctive relief and therefore plaintiffs are not entltied to monetary
damages even if they had violated Education Code §§ 200 or 201 by thelr conduct. As 1o

15
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Injunctive reflef, Rebekah Is no fonger a student at Maria Carrillo High Schoof and therefore any |
request for injunctive relief as to her would be moot.

As far as plaintiffs’ request for a permanent Injunction ordering them to comply with the
Californta Educatlon Code, the Constitution and Santa Rosa Clty Schoo! Policy is concerned, this
court is at a loss to understand by what authority it cou'd grant such rellef. Defendants are already
required to comply with the law and a court may not issire a broad injunction to simply obey tle
law, thereby subjecting é person to contémpt proceedings for comimitting at any thme In the future
some new violation unrelated to the orlginal allegations. City of . 1ty .of San
Bernarding (2002) 96 Cal.App.4th 398.

3. Search of Back Pack

On October 7, 2003 (about one year after the referral incident) a student named Molly
Kilass appeared at defendant Mason’s office and reported that another female student had brought
2 knife and cigarettes to school with her. Mason told her to write the information on a note. There
s a sharp factual dispute about exactly what next transpired and why, but ic Is undisputed that
Rebekah Rice’s backpack was searched, nothing was found, and she returned to her class. Another
Rebecca, Rebecca Smith, was actually the girl referred to by Molly, but Mason testifled she had
misplaced the note and did not remember which Rebecca was referred to. Plalntiffs strongly
H disagree. Of all the witnesses in the trial, Mason did appear the most hostile to the plaintiffs and
their case. Plaintiffs noted her “immediate defensiveness and consternation” about being questioned

about her prior existing relatlonship with Rebecca Simith in their closing argument. The court agrees:
she did appear somewhat defensive and evasive.,

Nevertheless, even if the court were inclined to befieve plaintiffs’ claims that Mason’s
actions lacked probable causs, the court nevertheless finds that her decision to con duct a search of
Rebekah’s backpack is protected by the startory Immunity contained in Government Code
§le.§. That section provides that a public employee Is not liable for injury caused by his
instituting or prosecuting any Judlcial or administrative proceeding within the scope of his
employment, even if he acts maliciously and without probable cause. As the court held InRichards

v. Department of Alcohofic Beverage Contro! {2006) 139 Cal.App.4th 304, 317-318:

16
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A public employee acting within the scope of employment is immune from fiability
for an ini:.lry caused by the employee's “instituting or prosecuting ang judiclal ar
administrative proceeding ... even if he acts mallciously and * 3 18 without probable cause,”

; 21.6.) Couwrts liberaliy construe “administrative proceeding” to include
nvestigatory and other actlvities in preparation for more formal 8mceedr s, (A

V. g%ung of Riverside {1994) 28 Cal.App.4th 1205, 1209-1211, 34 Gl {prr,

See also Tur v. City of Los Angeles (1996) 51 Cal.App.4th 897, 900, where the court

held that the immunity conferred by §821.4 is not limited to peace officers and prosecutors, but
has been extended to public schoo! officlals as well. Accord, Nicole M. V. Martines (1 997) 964
F.Supp.1369,1389,1390( disapproved on other grounds:): *Generally speaking, 3 discrgtion'ary
act Is one which equires the exercise of Judgment or choice. Discretion has also been defined as
meaning equitable decision of what Is Just and proper under the circumstances.” Kemmerer v.
County of Fresno, 200 Cal.App.3d 1426, 1437, 244 Cal.Rptr. -_60? (1988) {quoting Burgdorf
v. Funder, 246 Cal. App.2d 443, 449, 54 Cal.Rptr. BOS (1964)); see also Lopez v. Southern Caf.
Rapid Transit Dist., 40 Cal.3d ?80, 793-94, 221 Cal.Rptr, 840, 710 P.2d 907 (1985) .
Declslohs by a schoof principal or superintendent to impose disclpline on students and conduct
investigations of complaints necessarily require the exercite of *1 390 judgment or choice, and
accordingly are d!scretlonaw, rather than ministerial, acts. Accord Petaluma I, B3O F.Supp, at |
1582-83.”

Here, Mason was clearfy acting as a public employee within the scope of her employmen: at
Marla Carrilto High School when she searched Rebekah’s backpack as part of her Investigation into
the knife claim. The court agrees with the defendants that those charged with responsibility for
enforcing disciplinary rules In high schools nyust be encouraged to investigate and discipline those
responsible without fear of repiisal. That is particufarly so here, where the reason for Mason io act
quickly Involved the presence of a knife on campus-—an undisputed public safety hazard.

As 10 the post-search conversation between Dr. Rice and Assistant Principal Mason, the court
specifically declines to make factua findings concerning this event as it does not find that k would
support tability no matter which version Is balieved.

4. The Peace Rally
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Plaintiﬁ‘s‘ final complaint® concerns events at and after a peace rally that took place April
2, 2004, As there was no claim presented pursuant to the Tort Claims Act that supports this
complaint, and as the First Amended Complaint filed December 5, 2003, obviously makes no
reference to.these events, and as the court has dented the request to amend the First Amended
Complaint, the court does not find that plaintiffs are entitled to pursue this complaint.

Plaintiffs may befleve they can rely o the Substantial Comﬁﬂance Dactrine (see fSa

of the clalms statutes to prevent surprise, but merely o provide the public entity with sufficlent
’ information to enable it to adequately investigate clalms and settle them, if appropriate, without the

expense of litigation. However, this will not assist.

As explained in Fall River, supra, 206 Cal.App.3dat 435-434." [The substantial compliance
doctrine] is unavalling where the plalntiff seeks to impose upon the defendant public entity the
obligaticn to defend a lawsuit based upon a set of facts entirely different from those first noticed.
Such an obvious subversion of the purposes of the claims act, which is intended 0 gh)e the
governmental agency an opportunity to investigate *436 and evalvate Its potentlaf flabllity, is
unsupportable.” Here, defendants would have had no notice and ho reason to investigate facts
occurting after the date thelr last Clalm was presented (November 2003} in order to assess their
potential Rabifity for those acts. Plalntiffs are seeking to Impose tort ftability on defendants based on
alleged tortious acts that were not induded In their tort clafims and which occurred after their faw
| suit was filed. |

Glven the statutory scheme and the purpose of the tort claim, plantiffs should have flled a
tort clalm with regard to the Peace Rally Incident that gccumred In the spring of 2004 and then
maved promptly to flle an Amended Complaint at that time,  Since a plaintiff is required by
Catifornta Govemment Code §911.2 (a) to file a tort claim not later than ¢ix months from the date
his cause of action accrues, it Is clear that it is now far too late for plaintiffs to file such a clalm based
on events that occurred In 2004, |

‘Plaintiffs do make.a number of other miscellanecus complalng (e.g.. the aitarpative assignment) but the
-court finds that they are not entitled o any reflef on these clalms.)
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However, assuming arguendo that the court did reach It, It finds that defendants viclated no
faws and that even if it considered the Peace Rally incident and Its aftermath on the merits, the court
would find for the defendants.

V1. Cenclusion

After careful corisideration, the court believes that plaint!ffs ai‘e‘not without remedies for the
claims they bring. For the most part, their complaints are not cognizable through the Judicial branch
of governiment. It s a fundamental pr!ncir'.'lle of American jurisprudence that for every wrong theve
& a remedy, codified in California as the statutory maxim in  Civil Code 3523.

The term "wrong" as used In the statute it confined to legal wrongs, or those for which the
law authorizes or sanctions redress, and the statute does not create substantive rights, Fortenbury
v. Superipr Cowt in and for Los Angeles County, 16 Cal. 2d 405, 105 P.2d 411 (1940},

However, the courts have qualified the maxim by declaring that the remedy must in some
instances be obtained through legislative rather than judiclal action. Tulare County v, Kings County
(1897) 117 Cal. 195, 49 P. 8. Here, possible remedes for plaintiffs are to run for or support
candidates of their choosing for the School Board and to work with the Legisiature to effect changes
in the law if they so destre. And even though the court has ruled as # has, it believes that through

thelr many actlvities at their children’s schools, plalntiffs have generated a great deal of dialog about
the extent to which our schools should become involved in traditionally non-acadentic sublects such
as morality, rellgion, sexuality, and politics.
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If either party desires a Statement of Decisfon, the court hereby desipnates defendants to
prepare the proposed Statement of Decision In accordance with CCP §632 and CRC 3.15%0.7
This tentative decision shall become the statement of decision if no request Is made within ten days
for a different Statement of Decislon. ‘The court alse designates defendants to prepare the proposed

Judgment.

IT IS SO ORDERED

Dated: \(;—a

on. & Kushing
Judge of the Superior Court

A statement of deciston need not address aff the legal and factual issues ratsed by dhe parties, Instead, It
need do no more than state the grounds upan which the judgement rests....In other words, 2 trial court rendering a
statement of decision s required enly to set out ultimate facts, rather than evidentiary ones” Mugayiz v. Chry of.
Emeryvills (2000) 79 Cal.App.4th 1108, 112407125,
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