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PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT

TO THE HONORABLE JUDGE OF THE COURT:

Plaintiff files his Motion for Summary Judgment, respectfully showing the following:

1. Summary Judgment for the Plaintiff is appropriate because the record includes
probative and competent evidence of every element of Plaintiff’s claim, and the Defendant has
produced no evidence that contradicts any element of the Plaintiff’s cause of action.

2. Every element of the Plaintiff’s action pursuant to 42 USC §1983, 42 USC
§2000cc, the federal Religious Land Use and Institutionalized Persons Act, is supported by
competent evidence, which is the same evidence that supports his constitutional claims, and his
pendant claims under the Texas Civil Practices and Remedies Code, §110, also known as the
Texas Religious Freedom Act. |

3. The Defendant does not dispute that enforcement of the ordinances of the City of
Euless of which Plaintiff complains prohibits the Plaintiff from using his private home for
conducting the sacrifice of goats, sheep, and turtles, which is an essential part of the Plaintiff’s
religion. The facts of this matter are described in the Plaintiff’s Amended Complaint, which

includes the Affidavit of Jose Merced, and which is incorporated herein by reference. The
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Defendant argues that the prohibition on Plaintiff’s religious practice is incidental to enforcement
of facially neutral ordinances of general applicability, and therefore does not impermissibly
burden the free exercise of religion.

4. The Defendant contends that such prohibition furthermore does not violate the
RLUIPA, but, in the alternative, if it does, the RLUIPA is unconstitutional for reasons articulated
by the Supreme Court in City of Boerne v. Flores, 508 US 521 (1997). The Defendant argues
that if the RLUIPA is constitutional, it is inapplicable to the Plaintiff’s claims because the
ordinances in question are not land-use regulations, and, even if they are, then the city has a
compelling interest in the enforcement of the ordinances and they are the least restrictive possible
means of accomplishing that interest. The Defendant has moved for summary judgment of the
Plaintiff’s RLUIPA claims, and the Plaintiff addresses fully the applicability and constitutionality
of the RLUIPA to the instant matter in his Response to Defendant’s Rule 56 Motion for Partial
Summary Judgment, which is filed simultaneously with this motion and incorporated by
reference.

The uncontradicted evidence of record demonstrates the Defendant’s violation of the
RLUIPA and Texas Religious Freedom Act.

5. The prohibition of blood sacrifice on private property, and therefore of the
Santeria religion inside the City of Euless offends the RLUIP because 1) it imposes a substantial
burden on the religious exercise of a person, and the City of Euless has not demonstrated that the
prohibition 2) furthers a compelling governmental interest, and 3) is the least restrictive means of
furthering that compelling governmental interest.

No government shall impose or implement a land use regulation in a manner that imposes

a substantial burden on the religious exercise of a person, including a religious assembly

or institution, unless the government demonstrates that imposition of the burden on that
person, assembly, or institution—
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(A) is in furtherance of a compelling governmental interest; and

(B) is the least restrictive means of furthering that compelling governmental
interest. 42 USC §2000cc.

6. Although the Defendant pleads in its Answer that the enforcement of the
ordinance prohibiting slaughtering of animals in a way that prohibits Plaintiff’s sacrifice of
animals for religious pilrposes does not burden the Plaintiff’s exercise of his religion, the
Defendant has offered no evidence to support the allegation. The Plaintiff, on the other hand, has
offered abundant proof that the prohibition does substantially burden the practice of his religion.
See, for example, the Affidavit of José Merced, supra; the Report and curriculum vitae of Dr.
Michael Mason, which have been filed with this Court, and the Defendant’s Answer, admitting
the allegations of the Plaintiff’s Complaint, paragraphs 7, 9, and 15.

7. The Defendant’s bare allegation in its Answer that its enforcement of the
ordinances against the Plaintiff are reasonably related to a compelling governmental interest in
“regulating the use of land within the city and its extraterritorial jurisdiction,” and “protection of
the health, safety, and welfare of the public,” is conclusory and supported by no evidence
whatsoever. In fact, the Defendant does not identify how the prohibition of Plaintiff’s religious
practice is related to the “health, safety, and welfare of the public.” The Defendant has presented
no evidence at all of any peril to the “health, safety, and welfare of the public” from the religious
ceremonies the Plaintiff sues to conduct in his own home.

8. Moreover, in Defendants’ Responses to Plaintiff’s First Request for Admissions,
number 29, the Defendant admits that “The complete prohibition of blood sacrifice on private
property, and therefore of the Santeria religion inside the City of Euless serves no legitimate
governmental purpose.” The Defendants’ Responses to Plaintiff’s First Request for Admissions,

number 29 is attached hereto as Exhibit 1. Although the Defendant’s answer is qualified to limit
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its interpretation of “blood sacrifice” to “killing of an animal,” the Defendant in no way qualifies
its complete admission that the prohibition serves no legitimate governmental purpose.”

9. The Defendant is in error as a matter of law in its contention that the RLUIPA is
inapplicable because the Defendant’s regulations complained of are not a “land use regulation”
as defined in the RLUIPA, which says, “No government shall impose or implement a land use
regulation in a manner that imposes a substantial burden on the religious éxercise of a person.”.
RLUIPA, 42 USC §2000cc(a)(1).

The term “land use regulation” means a zoning or landmarking law, or the application of

such a law, that limits or restricts a claimant’s use or development of land (including a

structure affixed to land), if the claimant has an ownership, leasehold, easement,

servitude, or other property interest in the regulated land or a contract or option to acquire
such an interest. 42 USC §2000cc-5(5)

The Defendant does not dispute that the Plaintiff has the requisite property interest in his land,
but, rather, claims that the regulation is neither a “zoning or landmarking law, or the application
of such a law...” It is true that the heading of the section of the City Code where the restrictions
appear does not label them “zoning or landmarking” laws. The headings, however are not
determinative. The Defendant has admitted facts that prove the ordinances in question in fact
have the effect of “zoning” laws, and so must be treated as such for purposes of the RLUIPA.
Trainmen v. B&O Railroad, 331 US 519, 528-9 (1947).

10.  The Defendant has admitted that the purpose of the regulations in issue is to
control the Plaintiff’s use of his land exactly as if the regulation were characterized as a zoning
ordinance. Defendant says a reason for the ordinances is that

24. There is a substantial government interest in regulating the use of land within the

City and its extraterritorial jurisdiction and the City of Euless ordinances promote that

interest which would be achieved less effectively absent the ordinances. Motion to

Dismiss for Failure to State a Claim; Motion to Abate; Original Answer of Defendants,
Kurt Kasson, Mike Collins, Bob Freeman and the City of Euless, paragraph 24.
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Moreover, the City Code, itself, says the purpose of the regulations is to control the “location”
and “harboring of certain animals,” and “The intent of these regulations, prohibitions and
provisions is to protect property values within the city....” Article 1, §10-1, Euless City Code.
Of course there is nothing improper about such purpose and intent; the point is that the
regulations are in reality zoning ordinances to the extent that they limit what people can do with
the land that they own.

11.  There is competent evidence before this Court that the Defendant’s enforcement
of the ordinances to prohibit the sacrifice of goats, turtles, and sheep substantially burdens his
exercise of his religion and his use of his own land for the purpose. There is no evidence to the
contrary. The burden is on the Defendant to show that the enforcement of the regulations against
the Plaintiff serve a “compelling governmental interest.” The Defendant has not offered even an
affidavit as evidence of any governmental interest, much less a compelling one. The burden is on
the Defendant, as well, to show that its enforcement of the ordinance against the Plaintiff is the
“least restrictive” method of achieving such an interest. The Defendant has not offered a stick of
evidence to meet its burden. Since there is before the Court competent evidence in support of
every element of the Plaintiff’s claim, and no evidence whatsoever to the contrary, summary
judgment for the Plaintiff is proper.

12.  The uncontradicted evidence supporting the Plaintiff’s claim under the RLUIPA
likewise supports his pendent state claim and his claims under the First Amendment and Equal
Protection Clause of the United States Constitution.

WHEREFORE, Plaintiff prays the Court to issue summary judgment, enjoining the Deféndant

from interfering with the sacrifice of goats, sheep, and turtles inside his home.
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