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IN THE CIRCUIT COURT OF WASHING ION COUNTY, ARKANSAS
PHILLIP SHERMAN AND

E ,‘.«' o )
TINA SHERMAN PLAINTIFFSS" ™% .
vs. CASE NO, CV-2008-4379-4 "
MCDONALD'S CORPORATION:
MATHEWS MANAGEMENT COMPANY, ANDY DEFENDANTS
AARON BRUMMLEY
ELAINTIFE'S RESPONSE AND OBJECTION TO DEFENDANT MATHEWS
MANAGEMENT COMPANY'S MO MOTION TO DISMISS

Now comes the Plaintiffs, Phillip Sherman and Tina Sherman (Hereinafter “the
Shermans™), by and through their attorncy, Tina M, Damron, of the Damron Law Firm,
PLLC, pursuant 1o the Arkansas Rules of Civil Procedure and files this RESPONSE
AND OBJECTION IO MATHEWS MANAGEMENT COMPANY’S MOTION TO
DISMISS, and in support thereof states the follow ng:

A. Iotroduction

Contrary to the assertions of Defendant Mathews Management Company (hereinafter
“Mathews™), the Plaintiffs’ claims and subscquent relicl sought are damages as a result of
outrage, public disclosure of private facts, false light in the public cyc, and negligent
supervision.  Plaintiffs have not requested relief and reimbursement for damage to
personal property and have not alleged a claim for recovery due to failure of a bailee to
remn personal property. As the allegations in the Sherans’ complaint cvidenee,
Defendant Mathews' liability and negligence is hoth direct and viearious. 1)irect liability
stems from Mathews’ assumption of a duty and ncgligent supcrvision and vicarious

liahility is the result of the failure to act and actions taken by employees within the scope
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of their cmployment und as agents of Defendant Mathews through both actual and
apparcni authority,

B. Standard for Dismissal

Under Ark. R, Ciy, P. ] 2(B)6), the Court must treat the facts alleged in the complaint
&s true and view them in the light most favorable to the party who (iled the complaint,

Martin v. Fquitable Life Assqpance Soc'y, 344 Azk. 177, 40 S W.3d 733 (2001). In

testing the sufficiency of the complaint on a motion (o dismiss, all reasonable inferences

must be resolved in favor of° the complaint, and the pleadings are (0 be liberully
construcd. [d. However, the Courl also looks 1o the underl ying facts supporting an
alleged cause of action to determine whethor the malter has been sutliciently pled,

Arkansag Dep't of Tnvif, Ouality v, Brighton_Corp., 352 Ark. 39, 102 S, W.3d 458
003),

C. Plaintiffs’ have sufficiently allcged the voluntary sssumption of the duty and
the duty of all cmployers to supervise and coatrel craployees and agents for
the protection of third parties.

Defendant Mathews has made po argumeni addressing or fequesting dismissal of
Plaintifls* neglipent supcrvision cluim and Plaintiffs will meke uo responge concerning
the same.

As it relates to Plaintiffs’ additional ditect negligence claim, the Arkansas Supreme
Court in Haralson v, Jones Truck Line, 223 Ark. 813, 270 S.W. 2d %92 (1954) found a
duty of reasonable care when no duty to act existed prior to the Defendant’s assumption
of the same and stated “Nor does it matter that [Defendant | Fulfer was under no legal duty

o give any signal ut afl, As Tudge Cardozo observed ...... ‘it is ancient leaming that one
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who assumes to act......may thercby become subject W the duty of acting carefully, if he
acts at all.’

The “ancient tearning” identilivd by Justice Cardozo and the basis of the holding in
Haralsop above is the Restalement (Second) of Torts § 323, Negligent Performance of
Undertaking to Render Services, which states thal:

One who undcrtakes, gratuilously or for consideration, to render
services to another which he should recognize as necessary for the
protection of the other's person or things, is subject to lability to the other
for physical harm resulting from his failurc to ¢xcreisc reasonable care 10
perform his undertaking, if

() his failure to exercise such carc increases the risk of such harm, or

(b) the harmm is suffered hecause of the other's reliance upon the
undertaking,

In the present case, the Plaintiffs have pled in paragraphs ten (10), Sixly-Five
(65), and Sixly-8ix (66) of their complaint that “Defendants”, which includes Defendant
Mathews, promised and under took to perform the services of turning the Plaintifly’
cellular telephone off, to place it in the office, and to keep it safe until the Plaintiffs
rcturned for it the following day and assumed the duty to so perform such services.
Further, Defendant Mathews stated it would protect the cellular telephone to such extent
that the Plaintiffs would need to give (heir name and describe the telephone in order to
retricve ity such action evidences the fact that Defendant Mathews knew or should have
known that failurc to take sullicicnt steps (o proteet such cellular telephone would lead to
injury and damage to plaintills., Additionally, in paragraph Forty-Ninc (49) Plaintiffs
alleged that the Delendanty should have known that their intentional acts of not tuming
off the cellular telephone, ... would result in severe emotional distress, physical injury and

olher damagss to the Plaintiffs. Further, in paragraphs Fifty-Two (52), Fifty-Seven (57),

Sixty-Two (62), and Sixty-Seven (67) Plaintiffs allege that such conduct did in fuct result
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in harm to Plaimiffs,

Thus, when applying the standard required by Arkansas Rules of Civil Procedure,
Rule 12 (b)(6) and taking all allcpations as truc with all reusonuble inferences from such
allegations resolved in favor of the Plaintiff, the Plaintiffs’ complaint states a claim upon
which relief can be granted and Defetidant Mathows Motion should be denied.

Additionally, in Keck v. Amerjcan Employment Agency, Tne., 279 Ark, 294, 652

S.W.2d 2 (Ark.1983), the Arkansas Supreme Couwnt found that the client plaintiff’s
complaint stated a cause of action for negligence against an employment agency and the
cmployment agency had a “duty to client to assure that person secking fomale cmployee
through agency was bona fide employer which went beyond merely producing person
who claimed to be employer” when the client plaintiff was sent to a prospective employer
by the agency and was thereafter kidnapped and raped by the alleged employer. The
Count reasoned that such duty of care arose out of contractual relationship with client, its
ability 1 forgsee some danger to her, and its control over employers.

The Arkansas Supreme Court cited and relied on two sections of the Restatement
(Second) of Torts and persuasive authority applying the same iu its bolding and stated:

The employment agedcy created its relationship with Mrs, Keck by

offering its services and *301 thereby put itself in the position of

owing n duty to her; and that duty in this casc went beyond mercly

producing % man who claimed (o be an employer,

The Restatement of Torts recognizes by two rules that simply because

a third person commits a crime, that does not always exonerate one
who created the situation which allowed the crime to occur.

Restatement (Second) of Torts § 448 reads:

Intentionaily Tortious or Criminal Acts Done Under Opportunity
Afforded by Actor's Negligcnce.

‘I'he act of a third person in committing an intentional tort or crime is a
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superseding cause of harm to another sesulting therclrom, although (he
actor's negligent canduct created a situation which afforded an opportumity
to the thind person to commit such a tort or crime, unless the actor at the
time of his negligent conduct realized or should have realized the
likelihood that such a situation might be crealed, and thal 4 third person
might avail himself of the opportunity to commit such a tort or crime.
(Emphasis added.)

Restatement {(Second) of Torts § 449 reads:

Tortious or Criminal Acts the Probability of Which Makes Actor's
Conduct Negligent.

If the likelihood that a third person may act in a particular manner is the
hazard or one of the hazards which makes the actor negligent, such an act
whether innocent, negligent, intentionally tortious, or ¢riminal does not
prevent the actor from being liable for harm caused thereby.

loyment Agency, Tne,, 279 Ark. 294, 652 S W.2d
2 (Ark,1983), citing also, O'Hara v. Western Seven Trees Corp. Intercoast,
75 Cal. App.3d 798, 142 Cal.Rptr. 487 (1977);Hollcy v. Mt. Zion Terracc

Apls. 382 So.2d 98 (Tla.App.1980); Butler v. Acme Markets, Inc., 177

N.J.Super, 279. 426 A.2d 521 (1981), affd 89 N.J. 270, 445 A.2d 1141
(1982),

Similarly, in the present case all Defendants, including Defendant Mathews,
offered specific services to the Plaintiffs and crcated a duty to Plaintiffs by their
voluntary assumption ol the duty (0 tum ofl the cellular wlephone, place it in the oflice,
and keep it safe 30 much 80 as (0 require the Plain(ifls themselves 1o give their name and
a description of (he phone before the same would be released and turned on. Further, as
Plaintifts have alleged and pursuant to the Restatement (Second) of Torts sections 448
and 449 all Delendants, including Defendant Mathews, arc tiable for their own direct
neglipence in creating the situation which allowed the intentional torts to occur by its
breach of the duty 10 tum ofT the cellular lelephone, pluce it in the oflice and safcguard it
to the extent that the anyonc given aceess would have to describe the phone and claim to

be Phillip and Tina Sherman,
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Therefore, whilc all Defendants, including Defendant Mathews, had no duty to take
posscssion of Plaintiffs’ cellular telcphone, agree to turn it off, place it in the office, and
keep it safe when Defendant Mathews, through its agent and employec acting within the
scope of’ his employment, manager Aaron Brumley, agreed to do so the same created a
duty on behalf of Defendant Mathows for which direct liability for breach of the same
arises. ‘The Plaintiffs’ have sufficiendy pled the same and this llonorable Court should
deny Defendant Mathews Motion to Dismiss,

D. A claim based on hailment requires that the personal property at issue be
damaged and & request for relief for the value of the damaged property and
the Plaintiffs have not alleged any such claim,

As stated above, the Plaintiffs in this case have lawfully and sufficiently stated a
claim for direct negligence based upon the Defendants, including Defendant Mathews,
assumption of duty and negligent creation of a situation as a result of breach of that duty
that allowed intentional torts to occur and have not alleged a ¢claim in bailmenl. Further,
in Christensen v. Dady, 238 Ark, 577, 383 S.W.2d 283 (Ark.1964) the Arkansas
Supreme Court staled that a bailee’s responsibility whether gratuitous or reciprocal is for
goods entrusted to him when the goods entrusted to him are damaged or lost.” ['urther,
Courts have allowed the Plaintill' 1o determing the theory upon which the Plaintifl states a
cause of action. Such was the casc in St. Paul-Mercury Indem, Co. v, City of Hughes
231 Ark. 530, 331 S'W.2d 106 (Ark.1960), where the Court lound the plaintity was
required to state whether he sued on contract, in bailment, ot a tort and where the plaintiff
stated he sued in bailment the Court held the action by (ke plaintill’ was not on tort.

Likewise, in_Schasfer v. Grausmall Restaurant Corp.,196 A.D.2d 692, 693 (1993) when a
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customer sued for the value of coats stolen from a restaurant, the Court found that “since
thore w;:s no attempt to prove a bailment, any recavery must be had on a theory of
neglipence.”

1 fact, echicl as a rosult of damage to the subject of the bailment is 5o entrenched in
the lew that where a bailes retums goods in a damaged condition which were not so
damaged when received, un inference of negligence spplics. Ozark Auto Transp. Ing, v.
Starkey, 327 Ark. 227, 232-233, 937 S.W.2d 175, 177 - 178 (ALK, 1997); loward's
Cleanors v. Munsey, 289 Ark. 22, 708 S.W.2d 628 (1986),

Additionally, it should be noted that the porsuasive authorily irom New York cited by
Defendunts Mathews specifically states that “no lishility for fuilure to return the
subject of the bailment will attach in the absence of proof of pross neplipence.”
Voorhis v. Consolidation Rail Cop, 92 A.D.2d 501, 504 {N.Y.App. 1983). Thus, the
standard asserted is applicablc only if the Plainlill makes a claim [or bailment and for the
fuilure to return the subject property. However, regardless of the same Plaintiils have in
fact alleged in paragraphs Fifteen (15), Thiny-Four (34), Forty-Five (45), Forty-Nine
(49), Fifty (50), Fifty-Five (55), Pifty-Six (56), Sixty {60), Sixty-One (61), and Sixty-Six
(66) that Defendant Mathows intentionally failed to safcguard Plaintiffs cellular
telephone. !

Therefore, while it may be advisable and appropriate for Plaintiff to allepe a claim
based on bailment in she future uller discovery is completed Plaintif] has madc no such

claim au this lime.

* Frether it should be noted in response to the alicgations in Defondant Mathews Motion to Dismiss thal the
term “Dafandunts” refers to 411 the Defendunis in the action Including Defondant Mathews.
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