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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
NICOLE RENEE TAYLOR, 2:07-cv-00633-FMC-AJWx
Plaintiff,
ORDER GRANTING IN PART AN
VS. DENYING IN PART DEFENDANTS’

SPECIAL MOTION TO STRIKE

E! ENTERTAINMENT TELEVISION
INC.;: E! NETWORKS
IS’E%EUCTIONS, INC.; and JOHN

#37

Defendants.

This matter is before the Court on Defendants E! Entertainment Television,
Inc., E! Networks Productions, Inc., and John Shea’s Special Motion to Strike
Plaintiff’s First Amended Complaint (docket no. 9), filed April 23, 2007. The Court
has read and considered the moving, opposition, reply, supplemental opposition, and
reply briefs and related documents submitted in connection with this Motion. The
matter was heard on July 30, 2007, at which time the parties were in receipt of the
Court’s Tentative Order. For the reasons and in the manner set forth below, the
Court hereby GRANTS IN PART AND DENIES IN PART Defendants’ Motion.
/!
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1 EVIDENTIARY OBJECTIONS '
2 Defendants have raised a number of objections to the evidence Plaﬁfltiff
3 | has submitted in conjunction with her opposition to Defendants’ Motion.]fThe

LTk
Court shall address the relevant objections throughout this Order to the extent the

i

Court relies on a particular piece of challenged evidence in reaching its decision.
FACTUAL BACKGROUND AND PROCEDURAL HISTORY
This case arises out of Defendants’ interview of Plaintiff, Nicole Renee

Taylor, a model of international renown. In October 2006, Plaintiff entered into an

W0 -1 ™ Lh

oral agreement with Defendants in which she agreed to permit Defendants to
10 || interview her, as well as use her name, likeness, image, and biographical
11 || information in one of Defendants’ programs, on the express condition that the
12 || program would focus on Plaintiff, her life story, career accomplishments, and
13 || current entrepreneurial and charitable endeavors. (Decl. of Lesley Burbridge-Bates
14 || (Burbridge-Bates Decl.), Ex. C.) Moreover, the parties agreed that the program
15 | would not focus on the tragic events of Plaintiff’s past or the life and death of her
16 || sister Krissy, also a famous model. (/d.)

17 Plaintiff has also alleged that when she agreed to be interviewed she relied on
18 | Defendants’ fraudulent misrepresentations concerning the focus of the program, as
19 i well as their misrepresentations that they had not yet chosen a title for the program
20 | and that they would not, and could not, use any footage of the interview without her
21 || consent. (Compl. 140, 42, 48, 51.)

22 Without ever obtaining Plaintiff’s consent, on January 22, 2007, Defendants
23 || broadcast portions of their interview with Plaintiff in the premier episode of their
24 | series entitled Boulevard of Broken Dreams. (Decl. of Robin Greenhill (Greenhill
25 | Decl.) 9 9'; Decl. of Lou Taylor (Taylor Decl.) § 9; Decl. of Suzanne Ross (Ross

26

27 ! Defendants object to paragraph nine of Greenhill’s declaration on the ground that the best
evidence of the contents of the e-mail correspondence discussed therein is the e-mails themselves.
28 [The Court sustains the objection pursuant to Fed. R. Evid. 1002 as to the discussion of the content
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Decl.) 14, Ex. B.) The predominant portion of the episode devoted to Plaintiff’s life
dramatized the tragic events of Plaintiff’s past, including the sudden death of her
sister; Plaintiff’s current life was featured only briefly. (Ross Decl., Ex. B )

On January 26, 2007, Plaintiff initiated her suit against Defendants and, on
March 23, 2007, she filed a First Amended Complaint. The FAC asserts claims for
(1) breach of oral contract, (2) fraud / intentional misrepresentation, and (3) fraud
/ negligent misrepresentation. On April 23, 2007, Defendants filed a Special Motion
to Strike Plaintiff’s First Amended Complaint pursuant to California’s “anti-
SLAPP” statute, California Civil Procedure Code § 425.16. On May 10, 2007, the
Court granted Plaintiffs Ex Parte Application to continue the hearing on
Defendants’ Special Motion to Strike to permit Plaintiff to move for discovery. On
June &, 2007, the Court granted Plaintift’s Motion for Leave to Take Discovery and
provided Defendants until July 2, 2007, to produce documents responsive to
Plaintiff’s requests.

STANDARD OF LAW

Claims premised on California law advanced in federal court pursuant to
diversity jurisdiction are subject to a special motion to strike where they arise
from acts a defendant took “in furtherance of the person's right of petition or free
speech under the United States or California Constitution in connection with a
public issue . . . .” Cal. Code Civ. Proc. § 425.16(b)(1); United States ex rel.
Newsham v. Lockheed Missiles & Space Co., Inc., 190 F.3d 963, 970-73 (9th Cir.
1999).

To determine whether an action is a Strategic Lawsuit Against Public
Participation (SLAPP), subject to dismissal with prejudice pursuant to
California’s anti-SLAPP statute, the Court engages in a two-step inquiry. First, it

Ef the attached e-mails, but overrules the objection as to the portion of the declaration on which the

ourt relies: to Greenhill’s knowledge, Plaintiff never signed Defendants’ release.

-3
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decides whether the defendant “has made a threshold showing that the cl}a;llenged
cause of action is one arising from protected activity.” Cal. Code Civ. Prgé: §
425.16(b)(1); Braun v. Chronicle Publ’g Co., 52 Cal. App. 4th 1036, 1043
(1997). Conduct qualifies as protected activity if it is “in furtherance of the
exercise of the constitutional right of petition or the constitutional right of free
speech in connection with a public issue or an issue of public interest.” Cal Code
Civ. Proc. § 425.16(e)(4). The defendant need not prove the plaintiff had a
subjective intent to deter the defendant from exercising its rights or that the
plaintiff’s action has had an actual chilling effect. Navellier v. Sletten, 29 Cal. 4th
82, 88 (2002); City of Cotati v. Cashman, 29 Cal. 4th 69, 74-76 (2002).

If the defendant succeeds in showing the plaintiff’s action arises from the
defendant’s protected activity, the Court must then determine whether the
plaintiff has established a probability of prevailing on its claims. Cal. Code Civ.
Proc. § 425.16(b)(1); Equilon Enterprises v. Consumer Cause, Inc., 29 Cal. 4th
52, 61 (2002) (holding that from the defendant’s showing that it engaged in
protected activity, “the court may effectively presume the purpose of the
[plaintiff’s] action was to chill the defendant's exercise of First Amendment
rights. It is then up to the plaintiff to rebut the presumption by showing a
reasonable probability of success on the merits.”) (quoting Fox Searchlight
Pictures, Inc. v. Paladino, 89 Cal. App. 4th 294, 307 (2001)). To meet this
burden, “the plaintiff must demonstrate that the complaint is both legally
sufficient and supported by a sufficient prima facie showing of facts to sustain a
favorable judgment if the evidence submitted by the plaintiff is credited.”
Navellier, 29 Cal. 4th at 88-89; Wilson v. Parker, Covert & Chidester, 28 Cal.4th
811, 821 (2002). “Only a cause of action that satisfies both prongs of the
anti-SLAPP statute—i.e., that arises from protected speech or petitioning and
lacks even minimal merit—is a SLAPP, subject to being stricken under the
statute.” Navellier, 29 Cal. 4th at 89.
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DISCUSSION 3
I. Plaintiff’s Claims Arise from Protected Activity j

BT

1
£

Defendants argue that Plaintiff’s claims arise from the content of its b{%badcast
ofa television program called Boulevard of Broken Dreams, which featuredbe-)xcerpts
from its interview with Plaintiff. They further argue that, in broadcasting the
program, Defendants were exercising their constitutionally protected rights of free
speech because the program concerned issues of public interest: “the perils of
prescription drug abuse, the dangers of rare heart ailments, and the trauma associated
with the untimely death of a loved one.” (Reply 6:17-18.) Although the Court doubts
that Defendants’ program was principally aimed at serving as a “cautionary tale,” as
Defendants suggest, it nevertheless finds that Boulevard of Broken Dreams did
sufficiently contribute to the public discourse on issues of public interest to qualify
as a protected activity.

Courts have held that, to enable and encourage vigorous and free-spirited
debate, what constitutes a matter of public interest under § 425.16 must be
“construed broadly.” Seelig v. Infinity Broad. Corp., 97 Cal. App. 4th 798, 808
(2002) (finding that the show Who Wants to Marry a Millionaire and the plaintiff’s
attempted participation in it were of public interest and that discussions of those
topics therefore qualified as protected activity under § 425.16); Huntingdon Life
Sciences, Inc. v. Stop Huntingdon Animal Cruelty USA, Inc., 129 Cal. App. 4th 1228,
1246 (2005) (finding that animal testing “is an area of widespread public concern
and controversy”); Kronemyer v. Internet Movie Database Inc., 150 Cal. App. 4th
941, 949-50 (2007) (concluding that “the motion picture My Big Fat Greek Wedding
was a topic of widespread public interest.”); Wilbanks v. Wolk, 121 Cal. App. 4th
883, 899-891 (2004) (finding that information regarding a viatical settlement broker
being unethical, under investigation, and having given incompetent advice, was of
public interest as it aided consumers in choosing among brokers). “Public interest

attaches to people who by their accomplishments or mode of living create a bona fide

-5-
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attention to their activities. Furthermore, matters in the public interesg are not
restricted to current events; magazines and books, radio and televiéif)n may
legitimately inform and entertain the public with the reproduction of past gvents,
travelogues and biographies.” Dora v. Frontline Video, 15 Cal. App. 4th ?36, 543
(1993) (internal citations and quotations omitted) (holding that a documentary about
California surfing culture was a publication of a matter in the public interest and
affirming summary judgment against a surfer featured in the video on his claim for
misappropriation of name and likeness).

Defendants’ program concerned the lives of Plaintiff and her sister, world-
renowned celebrities whose lives, in good times and bad, were both public and of
considerable public interest. The program was essentially a biography, and its
protagonists were of at least as much interest as surfing culture and a woman not
chosen to be a contestant on Who Wants to Marry a Millionaire. At the very least,
the program in this case showed both the potential side effects of certain prescription
drugs and that one can not only survive profound personal tragedy, but emerge from
it successful and happy. Moreover, Plaintiff’s claims, which are premised on the title,
content, and focus of the program, plainly “arise from” Defendants’ broadcast.
Accordingly, the Court finds that Plaintiff’s claims arise from Defendants’ exercise
of their right to free speech through their publication of a matter of public interest.
II.  Probability of Success on the Merits

Defendants argue that Plaintiff cannot meet her burden of showing that she has
a reasonable probability of prevailing on her claims because (A) the First
Amendment precludes Defendants from any liability premised on publication of their
program, (B) Plaintiff has failed to allege the existence of an enforceable agreement,
and (C) Plaintiff’s misrepresentation claims are legally deficient on at least four
independent grounds. The Court evaluates Plaintiff’s claims in light of each of these
defenses below.

/f
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A.  The First Amendment .

Defendants contend that their work Boulevard of Broken Dflgjéams is
constitutionally protected and that Plaintiff therefore cannot prevail againsg Tihem on
any legal theory unless she can meet the test for either a defamation or anaﬂlvasion
of privacy claim. The Supreme Court has held that “the publisher of a newspaper has
no special immunity from the application of general laws. He has no special privilege
to invade the rights and liberties of others.” Associated Press v. NLRB, 301 U.S. 103,
132-33, 81 L. Ed. 953, 57 S. Ct. 650 (1937). “Accordingly, enforcement of such
general laws against the press is not subject to stricter scrutiny than would be applied
to enforcement against other persons or organizations.” Cohen v. Cowles Media Co.,
501 U.S. 663, 670, 115 L. Ed. 2d 586, 111 S. Ct. 2513 (1991).

In addressing, and rejecting, the precise argument Defendant has raised here,
the court in Steele v. Isikoff, 130 F. Supp. 2d 23 (D.D.C. 2000), deftly distilled
Cohen and another seminal Supreme Court First Amendment case, Hustler Magazine
v. Falwell, 485 U.S. 46,99 L. Ed. 2d 41, 108 S. Ct. 876 (1988), as follows:

[f a party seeks damages for harm to reputation or state of mind, the suit

can only proceed if tﬁat party meets the constitutional requirements of

Patme, which include lostjobo and cviniohed employment brospects

brough under senétally appiicable lows, 1 10" 45 the claims ate
Steele, 130 F. Supp. 2d at 29.

Plaintiff’s three causes of action are based on generally applicable laws. The
issue of damages is more complicated, however, as Plaintiff is seeking three types
of relief, only one of which is recoverable under the legal theories she has advanced.
Under her breach of contract claim, Plaintiff may recover, at a minimum,
compensatory damages based on her reliance interest, as measured by the difference

between what she received for the services she rendered under the contract and the
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fair market value of those services.” Under her misrepresentation claims, she may
also be entitled to'recover her out-of-pocket expenses, such as the amounltjg:, if any,
she paid to her managers and publicist. See Restatement (Second) of To%;s § 549
(1977); Alliance Mortgage v. Rothwell, 10 Cal. 4th 1226, 1240 (1995).

_Plaintiff may not, however, obtain injunctive relief or emotional distress
damages in the absence of a viable defamation or invasion of privacy claim. Even
if the Court were to adopt the controversial holding of Wynn v. Monterey Club, 111
Cal. App. 3d 789 (1980), enabling the recovery of damages for emotional distress
for breach of contract, to this context, Plaintiff would still be required to overcome
the additional barrier imposed by Hustler Magazine. As discussed above, Hustler
Magazine and its progeny prohibit the recovery of damages based on a plaintift’s
state of mind. Hustler Magazine, 485 U.S. at 56; Steele, 130 F. Supp. 2d at 29.
Although the cause of action in Hustler Magazine was specifically intentional
infliction of emotional distress, the effect is the same and the result no different
where a party seeks to recover such damages under an alternative legal theory:
Plaintiff may not recover for emotional distress caused by a publication “without
showing in addition that the publication contains a false statement of fact which was
made with ‘actual malice,’ i.e., with knowledge that the statement was false or with
reckless disregard as to whether or not it was true.” Hustler Magazine, 485 U.S. at
56.

Plaintiff’s reliance on Leavy is misplaced. In Leavy, the prosecutor of a high-
profile criminal case agreed to appear in and narrate a film about the case on the
condition it be shown only on television and not in theaters. Leavy v. Cooney, 214
Cal. App. 2d 496, 499 (1963). The defendants breached their agreement with the

*Plaintiffis arguably entitled to expectation damages, or the benefit of her bargain, calculated

s the amount that she would have received had Defendants faithfully performed under the terms of

he contract (e.g., the value of the free advertising for Plaintiff’s boutique and the increased value

fher name and likeness), though the measure of such damages may ultimately prove too speculative
0 permit recovery.

.8-
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plaintiff by showing the film in theaters, and plaintiff obtained injunctive relief as
well as compensatory damages for his humiliation and emotional distress. Id. at 501-
(3. Unlike in the instant case, however, the defendants’ conduct in Leavy
“constituted the tort of invasion of privacy as well as breach of contract.” Ericson
v. Playgirl, Inc., 73 Cal. App. 3d 850, 859 (1977); Leavy, 214 Cal. App. 2d at 504
(“We need only add that since the evidence was sufficient to prove the wrongful
invasion of plaintiff's rights, it was the duty of the court to enjoin further commission
of the wrongful conduct.”). Dietemann, another case the Plaintiff relies upon, is no
different. There the court allowed the plaintiff to recover general damages, but again
only because he prevailed on a tort claim for invasion of privacy. Dietemann v. Time,
Inc., 449 F.2d 245, 250 (9th Cir. 1971).

Balboa Island Village Inn, Inc. similarly fails to support Plaintiff’s argument
that she may obtain injunctive relief without establishing a valid claim for
defamation or invasion of privacy. As is evident in the passage Plaintiff quoted in
her Opposttion, the court in Balboa Island Village Inn, Inc. held that “an injunction
issued following a trial that determined that the defendant defamed the plaintiff that
does no more than prohibit the defendant from repeating the defamation, is not a
prior restraint and does not offend the First Amendment.” Balboa Island Village Inn,
Inc. v. Lemen, 40 Cal. 4th 1141, 1148 (2007) (emphasis added). As Plaintiff has
failed to even allege that Defendants violated her right of privacy or that the
publication of their program Boulevard of Broken Dreams constituted defamation,
Plaintiff is not entitled to injunctive relief or general damages. However, as
compensatory and incidental damages not based on harm to Plaintiff’s reputation or
her state of mind are likely available, the First Amendment does not foreclose her
claims.

B.  Breach of Confract

Defendants contend that Plaintiff has failed to allege the existence of valid

contract because the alleged terms are not sufficiently definite to constitute an

-9-
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enforceable agreement. As this is a diversity action, we apply the contract law and
general interpretation principles of the forum state, in this case California. Sjee, eg.,
Adamsv. Johns-Manville Corp.,876 F.2d 702, 704 (9th Cir. 1989). Under C:glifomia
law, an enforceable contract must have terms that are “reasonably certain,” :)\r “clear
enough that the parties could understand what each was required to do.” 1 B.E.
Witkin, Summary of Cal. Law, Contracts § 145 (10th ed. 2005); Judicial Council of
Cal. Jury Instructions 302; Restatement (Second) of Contracts § 33 (1981). The
terms of a contract have the requisite level of certainty if they make possible a
determination of whether the obligations agreed to have been breached. Weddington
Prods. v. Flick, 60 Cal. App. 4th 793, 811 (1998) (internal citations and quotations
omitted); see also Cal. Civ. Code § 3390. “If an essential element is reserved for the
future agreement of both parties, as a general rule the promise can give rise to no
legal obligation until such future agreement.” Weddington Prods., 60 Cal. App. 4th
at 812 (quoting 1 Williston on Contracts § 4:26 (4th ed. 1990)). In deciding whether
a contract’s terms are sufficiently definite to form an enforceable agreement, “the
court will liberally interpret laymen's agreements or nontechnical language.” 1 B.E.
Witkin, Summary of Cal. Law, Contracts § 140 (10th 2005); Meram v. MacDonald,
No .06CV1071-L, 2006 U.S. Dist. LEXIS 79069, at *8 (S.D. Cal. Oct. 23, 2006). In
addition, “the modern trend of the law favors carrying out the parties’ intention
through the enforcement of contracts and disfavors holding them unenforceable
because of uncertainty.” Hennefer v. Butcher, 182 Cal. App. 3d 492, 500 (1986).
Plaintiff has alleged that, in October 2006, she agreed to participate in an
interview and permit Defendants to use her name, likeness, image, and biographical
information in their program on the condition that the program would “not focus on
her past tragedies, such as the death of her sister, but would focus on her current
endeavors and cast her in a positive light.” (Compl. §35.) Although the Court agrees
with Defendants that the condition that Defendants “cast [Plaintiff] in a positive

light” is too subjective to be enforceable, it finds that the terms concerning the focus

-10 -
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of the show are reasonably certain and sufficiently definite to enable a determination
of whether the contract was breached. Plaintiff has, in fact, presented evidence that
the terms discussed and agreed upon were even more certain than the allegations
quoted above reveal. In an October 20, 2006, e-mail from Lesley Burbridge-Bates,
Plaintiff’s publicist, to Defendants, Ms. Burbridge-Bates seeks to confirm the
parties’ oral agreement, described as follows:

Can you also confirm for me . .. that this will definitely be about Niki,

her life story, career accomplishments & challenges and current

entrepreneurial & charitable endeavors. Also, that the focus of the

interview will not be on her past difficulties and about her sister,

Krissy, but on the positive place she is in now and what she has done

and is doing with l?er life currently? Can you "Bust confirm that for me

so that we’re all completely on the same page?

(Burbridge-Bates Decl., Ex. C (emphasis in original).) Defendants’ representative
replied, “Yes, we are on the same page. This is about Niki and we would like to
touch on her whole story, but the end is very positive (because it is) on her life now
(what ever [sic] she feels comfortable talking about), her foundation and clothing
store.” (Id.) (emphasis added).

At oral argument, Defendants insisted that this e-mail exchange was
insufficient to form a contract and, in any case, related to the content of the interview
only, that the parties never reached an agreement concerning the content of the
program. As highlighted above, the quoted correspondence does not constitute a
contract in and of itself; rather, it is evidence of a prior oral agreement between the
parties. In addition, Plaintiff has presented evidence that, in writing the above e-mail,
Ms. Burbridge-Bates was seeking confirmation of the oral agreement regarding the
content of the program in which the interview footage would be featured, and
understood Defendants’ response to be such a confirmation. In her declaration, Ms.
Burbridge-Bates states that, [o]n October 17, 2006, Ms. Carollo sent me an e-mail

that corroborated her oral representations that the Show would not focus on Ms.

-11-
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Taylor’s past.” (Burbridge-Bates Decl., § 7 (emphasis added).)’ She also stated that,
in the days leading up to the e-mail, she “informed Ms. Carollo that Ms. Taylor or
her management would not be interested in participating in any program that focused
on past difficulties, such as the death of her sister and her own near-fatal car crash.”
(/d. at § 6 (emphasis added).)

Plaintiff has also presented evidence of the existence of an oral contract
concerning the content of the show from Robin Greenhill, who works for Plaintiff’s
management company, Tri Star Sport and Entertainment Group. Ms. Greenhill has
stated that she discussed the terms under which Plaintiff would appear on
Defendants’ program by phone with John Shea, a producer for E! Entertainment.
(Greenhill Decl. § 5.) Her declaration states that the two agreed that Defendants
“would not be permitted to use footage from Ms. Taylor’s appearance on True
Hollywood Story because Ms. Taylor did not want to repeat that experience or
participate in any further projects highlighting her past struggles. Mr. Shea assured
[Ms. Greenhill] that the Show would not be a repeat of True Hollywood Story but
would instead focus on what Ms. Taylor is doing now.” (Id. at § 6 (emphasis
added).)*

Plaintiff’s primary manager, Lou Taylor, also discussed the terms of Plaintiff’s
appearance with Mr. Shea. Lou Taylor has stated that she “informed Mr. Shea that

Ms. Taylor would, under no circumstances, appear on a program that was focused

*Defendants object to paragraphs six and seven of Ms. Burbridge-Bates’s declaration on the

ound that the best evidence of the contents of the e-mail correspondence discussed therein is the

-mails themselves. The Court sustains the objection pursuant to Fed. R. Evid. 1002 as to the

iscussion of the content of the attached e-mails, but overrules the objection as to the portion of the

declaration on which the Court relies: the contents of Ms. Burbridge-Bates’s telephone conversations
with Ms. Carollo.

* At oral argument, Defendants’ counsel made much of the fact that, as agreed, Defendants

id not use footage of Plaintiff from her prior interview with Defendants or ask about her ex-

Eusband, promises they concede were potentially specific enough to be legally enforceable, but
evertheless maintained that there was no contract related to the content of the program.

-12-




Case 2:07-cv-00633-FMC-AJW  Document 37  Filed 08/01/2007 Page 13 of 17



