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LAW OFFICE OF NORMAN NEWHOUSE D
NORMAN NEWHOUSE, No. 104746 ’

483 Seaport Court, Suite 103 San Francisco County Superior Court
Redwood City, CA 94063
Telephone: 650-365-8534 JUL 17 2007

Facsimile: 650-365-1218

GORDON PARK-LI, Glerk

Attorney for Plaintiff St

RAYMOND J. MILLER e mer—— “Dep

SUPERIOR COURT FOR THE STATE OF CALIFORNIA
IN'AND FOR THE COUNTY OF SAN FRANCISCO-UNLIMITED

RAYMOND J. MILLER, an individual ) Case No.: CGC-06-459169
)
Plaintiff, ) AMENDED COMPLAINT FOR
) ASSAULT, BATTERY, USE OF
V. )  EXCESSIVE FORCE BY A POLICE
) OFFICER, AND VIOLATION OF CIVIL
CITY AND COUNTY OF SAN ) RIGHTS
FRANCISCO, CITY AND COUNTY OF )
SAN FRANCISCO POLICE )  DEMAND FOR JURY TRIAL
DEPARTMENT, POLICE SGT. RICHARD )
PATE, POLICE SGT. SHEA, POLICE )
OFFICER COLEMAN, POLICE OFFICER )
RIGHTMIRE, POLICE OFFICER FUNG, )
POLICE OFFICER CALAUNAN, )
OFFICER JOHNSON AND DOES 1 TO 50, )
Inclusive ;
Defendants. )
)

PLAINTIFF RAYMOND J. MILLER ALLEGES:

1. Plaintiff is and was at all times mentioned herein a citizen of the State of California,
County of San Francisco.

2. The amount in controversy exceeds $50,000.00, exclusive of interest and costs.

3. All Defendants must be sued in San Francisco County. The claim arose in San

Francisco County. The Plaintiff resides in San Francisco County.
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4, All named individual Defendants were acting within the coarse and scope of their
government employment and official capacity and are also sued in their individual capacities for
damages as alleged in this Complaint.

5. Defendants city of San Francisco and San Francisco Police Department are, and at all
times mentioned herein were, public entities, being an incorporated city and its police department in
the State of California.

6. Plaintiff is required to, and has, complied with the Government Tort Claims Act by
timely filing a claim against the City of San Francisco and by then timely filing this complaint.

7. Defendants, at all times mentioned, herein were the agents, employees and co-
conspirators of their Co-Defendants and in doing the things alleged were acting within the course
and scope of the agency, employment and/or conspiracy and with the prior knowledge of permission,
consent, and/or ratification of their Co-Defendants.

OCCURRENCE ALLEGATIONS

8. Plaintiff hereby re-alleges and incorporates by reference herein as if fully set forth,
Paragraphs 1 through 7 of this Complaint.

9. On or about January 6, 2006 at around 4:30 p.m. Raymond J. Miller, age 73, was in
his home, sitting in his chair in front of his television watching a pornographic movie when
defendants Police Sergeant Pate and Officers Rightmire, F ung and Calaunan , responding to a
complaint made by his wife of 32 years, Jean Miller, entered his home.

10. Plaintiff was angry at the intrusion, told the police officers that they had no right to be
in his home and demanded that they leave. The police officers perceived Plaintiff’s anger to be
threatening. Though Plaintiff did not ever resist, Sergeant Pate and Officer Calaunan approached
Plaintiff from each side, conducted an arm bar takedown and handcuffed him.

I1. Asaresult of the arm bar takedown and handcuffing, officers observed that Plaintiff's
right hand and lower lip were bleeding and called paramedics to the scene to provide medical
treatment and to document Plaintiffs injuries.

11/
/1
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12. Defendant Officer Johnson came to the scene with a wagon and transported Plaintiff
to the Bayview Station where Officers, does 1 through 5, removed him from the wagon and booked
him.

13. At the Bayview Station officers observed that Plaintiff's left forearm was grossly
swollen, deformed and discolored. Plaintiff was taken to San Francisco General Hospital's
emergency department where he was diagnosed with serious injuries including, knee trauma,
meniscus tear that required surgery, rib trauma; and a left arm radial head fracture extending into the
articular space; a broken left arm.

14 The Individual Defendants, both as agents for the Employer Defendants and in their
individual capacities, engaged in conduct that was malicious, with the intent to cause injury,
despicable and done with a willful and knowing disregard for the rights and safety of Plaintiff and
were aware of the probable dangerous consequences of their conduct and deliberately failed to avoid
those consequences.

15. The Individual Defendants, both in their capacity as agents for their Employer
Defendants and in their individual capacities, acted with oppression in that their conduct was
despicable and subjected Plaintiff to cruel and unjust hardship in knowing disregard of his rights.
Defendants’ conduct was despicable, so vile, base and contemptible that it may be looked down on
and despised by reasonable people.

16. The Individual Defendants were managing agents of their employers and exercised
substantial independent authority of judgment in performing the acts alleged. The Employer
Defendants knew of their agents’ wrongful conduct and adopted and approved it both before and

after the conduct occurred.

DAMAGES ALLEGATIONS

17. Plaintiff hereby re-alleges and incorporates by reference herein as if fully set forth,
Paragraphs 1 through 16 of this Complaint.
1/
1/
1/
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18. As a proximate result of the acts of Defendants, Plaintiff was injured in his health,
strength and activity, sustaining injury to his body and shock and injury to his nervous system and
person and, among others, sustained emotional and physical distress, highly unpleasant emotional
reactions, including fright, shock, nervousness, anxiety, worry, horror, grief, mortification,
humiliation, embarrassment, indignity, apprehension, fear and terror, all of which injuries have
caused Plaintiff to suffer extreme and severe physical pain and mental anguish. These injuries will
result in some permanent disability to Plaintiff all to his general damages in a sum unknown at this
time.

FIRST CAUSE OF ACTION
FOR ASSAULT BY PEACE OFFICER

19. Plaintiff hereby re-alleges and incorporates by reference herein as though fully set
forth, paragraphs 1 through 18 of this complaint.

20. Defendants committed a battery on Plaintiff by touching Plaintiff for causing Plaintiff
to be touched with the intent to harm or offend him. Plaintiff did not consent to the touching.

21.  Plaintiff was harmed and offended by Defendants conduct. A reasonable person in
Plaintiff's situation would have been offended by the touching.

SECOND CAUSE OF ACTION
FOR BATTERY BY A PEACE OFFICER

22. Plaintiff hereby re-alleges and incorporates by reference herein as if fully set forth,
Paragraphs 1 through 21 of this Complaint.

23. Defendants, and each of them, harmed Plaintiff by using unreasonable force to arrest
him. Defendants intentionally touched or caused Plaintiff to be touched. Plaintiff did not consent to
the use of that force. Plaintiff was harmed and Defendants use of unreasonable force was a
substantial factor in causing Plaintiff’s harm.

THIRD CAUSE OF ACTION
FOR VIOLATION OF CIVIL RIGHTS

30. Plaintiff hereby re-alleges and incorporates by reference herein as if fully set forth,

Paragraphs 1 through 29 of this Complaint.
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31. Defendants, and each of them, used or caused to be used, force in arresting Plaintiff,
The force used by Defendants was excessive and not reasonably necessary under the circumstances
to arrest Plaintiff,

32. The force used by Defendants was in excess of what a reasonable law enforcement
officer would have considered reasonably necessary under the same or similar circumstances. the
individual Defendants were acting or purporting to act in the performance of their official duties.

33. Plaintiff was harmed. Defendants use of excessive force was a substantial factor in
causing Plaintiff’s harm.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff prays for judgment against the City of San Francisco and the San

Francisco Police Department as follows:

1. For all medical costs, past and future, according to proof

2. For general damages in the amount of $200,000.00;

3. For attorney’s fees;

4. For all damages to which Plaintiff is entitled under the California Code of Civil

Procedure §52.1.

5. For cost of suit herein; and
6. For all such other and further relief as the Court may deem proper.
\
\
\ A
Dated: July 16, 2007 TRV
ant Newhouse

Attérney for Plaintiff Raymond J. Miller
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Miller v. City of San Francisco, et al.
San Francisco County Superior Court No.: CGC-06-459169

PROOF OF SERVICE
(Business Practice to Entrust Deposit to Others)
(C.C.P. Section 1013a(3))

I, Ana Molina declare:

I am employed in the County of San Mateo, California. I am over the age of 18 years, and not
a party to the within action. My business address is 483 Seaport Court, Suite 103, Redwood City,
California 94063.

On the date stated below, at my place of business at Redwood City, California, I caused to be
served, in the manner indicated below, the within: AMENDED COMPLAINT FOR ASSAULT,
BATTERY, USE OF EXCESSIVE FORCE BY A POLICE OF FICER, AND VIOLATION OF
CIVIL RIGHTS on the interested parties in said action by placing true copies thereof. enclosed in a
sealed envelope, addressed as follows:

Dennis J. Herrera, Esq.

City Attorney

Joanne Hoeper, Esq.

Chief Trial Deputy

Kathleen M. Policy, Esq.
Deputy City Attorney

Fox Plaza

1390 Market Street, Sixth Floor
San Francisco, CA 94102-5408
Telephone: 415/554-4274
Facsimile: 415/554-3837

X (BYREGULAR MAIL)I caused such envelopes with postage thereon fully prepaid to be placed
in the U.S. Mail at Redwood City, California.

(BY CERTIFIED MAIL-RETURN RECEIPT REQUESTED) I caused such envelopes with
postage thereon fully prepaid to be placed in the U.S. Mail at Redwood City, California.

(BY FEDERAL EXPRESS OVERNIGHT MAIL) I caused such envelope(s) to be delivered by
hand to the office(s) of the addressee(s).

(BY PERSONAL DELIVERY) I caused such envelope(s) to be delivered by hand to the office(s)
of the addressee(s).

(BY FACSIMILE) I served the foregoing documents by facsimile transmission to the number
shown above for each interested party, pursuant to California Rules of Court Section 2003(3) and
no notice of error was received.

I declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct. Executed on July 16, 2007 in the City of Redwood City, County of San Mateo,

California. B Lo _
oAU el
AtraMolina

Proof of Service 1




