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10250 Constellation Boulevard, 19th Floor
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Telephone: (310) 553-3000

FILED

LOS8 ANGELES SUPERIOR COURT

Facsimile: (310) 556-2920 MAR T3 2008
JOHIN A,
Attorneys for MILEY CYRUS '71& 5 ELERK
8Y AMBER (A FLEUR-CLAYTON, DEPUTY

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES

LUCIE J. KIM individually and on behalf of ) Case No. BC407607
all those similarly situated, )
) NOTICE OF DEMURRERS AND
Plaintiffs, ) DEMURRERS OF DEFENDANT MILEY
) CYRUS TO COMPLAINT;
v, } MEMORANDUM OF POINTS AND
) AUTHORITIES AND REQUEST FOR
MILEY CYRUS, an individual; and DOES 1 ) JUDICIAL NOTICE IN SUPPORT
TO 100, inclusive, y THEREOF
)
Defendants. ) [Honorable Robert L. Hess, Dept. 24]
g
} Hearing Date: April 24, 2009
) Time: 8:30 am.
) Dept: 24

TO ALL PARTIES AND TO THEIR ATTORNEYS OF RECORD:
PLEASE TAKE NOTICE that on April 24, 2009, at 8:30 a.m., or as soon thereafter as
counsel may be heard, before the Honorable Robert L. Hess in Department 24 of thgsabove-entitled

Court, located at 111 N. Hill St., Los Angeles, California 90012, Defendant Miley Cyru

d(f)

7 = O
(“Defendant”) will and hereby does demur to the Complaint of Plaintiff Lucie J. Kim %‘%a@%’%
on the grounds set forth below: § % :’ﬁ g’ = 3 B ;
First, the Comp]a.mt is manifestly frivolous because the alleged mlsco;duc‘; .13 n(g q%t%n%ble
TEg
under the Unruh Civil Rights Act (the “Unruh Act™), whose purpose is to assure fuﬁ and cci il@e
5 Z2s

access to public accommodations, advantages, privileges and services—not to provide civifredzgss
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Notice of Demurrer of Defendant Miley Cyrus
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for racial insults. The Complaint exemplifies the abusive litigation warned against by the California
Supreme Court where settlement is extorted based on unsupported factual allegations.

Second, Plaintiff’s Complamt relies solely on improper and insufficient conclusory
allegations.

Third, Plaintiff lacks standing. She has not alleged any fact showing that Defendant denied
Plaintiff (or anyone else) any access to any public “accommodations, advantages, privileges or
services,” as defined by the Unruh Act, based on Asian-Pacific Islander descent.

Fourth, Defendant 1s not a “business establishment” as defined by the Unruh Act in that,
among other things, Defendant does not offer to the public “accommodations, advantages, facilities,
privileges, or services.”

Fifth, as admitted by Plaintiff in her Complaint, Defendant did not intend to discriminate
against people of Asian-Pacific Islander descent.

Defendant’s demurrer is based upon this Notice, the accompanying demurrers, the
accompanying Memorandum of Points and Authorities, the records, pleadings and papers on file in

this action filed concurrently herewith, and such other and further evidence or argument as may be

presented at the hearing on this matter.

Dated: March 19, 2009 GLASER, WEIL, FINK, JACOBS & SHAPIRO, LLP

By: AN ml 2 \
BRYAN M. SULLIVAN

Attorneys for Defendant MILEY CYRUS
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DEMURRER
Defendant Miley Cyrus (“Defendant”) hereby demurs to the Complaint of Plaintiff Lucie J.
Kim (“Plaintiff””), as set forth below and on the following several and separate grounds:

GENERAL DEMURRER TO THE COMPLAINT IN ITS ENTIRETY

1. Pursuant to C.C.P. Section 430.10(e), the Complaint and its sole cause of action
therein fail to state sufficient facts to constitute any cause of action.

2. Pursuant to C.C.P. Section 430.10(f), the Complaint and its sole cause of action
therein are uncertain, vague, ambiguous and unintelligible.

WHEREFORE, Defendant prays that her Demurrer to the Complaint be sustained, that she
be awarded her costs of suit, and that the Court grant such other and further relief as it deems just

and proper.

Dated: March 19, 2009 GLASER, WEIL, FINK, JACOBS & SHAPIRO, LLP

By:

o M,
BRYAN M. SULLIVAN N
Attorneys for Defendant MILEY CYRUS
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Memorandum of Points and Authorities in Support of Demurrer of Defendant Miley Cyrus
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MEMORANDUM OF POINTS AND AUTHORITIES

L.
INTRODUCTION AND STATEMENT OF FACTS

The crux of Plaintiff Lucie Kim’s (“Plaintiff””) purported class action under the Unruh Civil

Rights Act (the “Unruh Act™) is that she was insulted by the facial expression, allegedly offensive to

people of Asian-Pacific Islander descent, made by singer and Disney television star Defendant
Miley Cyrus (“Defendant”™) in a private photo that was made public on celebrity gossip website
TMZ.com. Based on this, Plaintiff is attempting to recover $4 billion on behalf of herself and every
person of Asian-Pacific Islander descent in California.

The Unruh Act was not meant to provide redress for every insult based on “sex, race, color,
religion, ancestry, national origin, disability, medical condition, marital status, or sexual
orientation”—rather, the purpose is to protect each person’s inherent right to “full and equal” access
to “accommodations, advantages, facilities, privileges, or services in all business establishments[.]”
See N. Coast Women's Care Med. Group, Inc. v. San Diego County Super. Ct., 44 Cal. 4th 1145,
1153 (2008); Long v. Valentino, 216 Cal. App. 3d 1287, 1295 (Ct. App. 1989). Plaintiff’s claim—
well outside the purpose and goal of the Unruh Act—is an improper attempt to invoke the Unruh
Act to extort a settiement solely on the basis of Plaintiff’s unsupported factual allegations. See
Angelucci v. Century Supper Club, 41 Cal. 4th 160, 178-79 (2007). It should be dismissed for this
reason alone.

The Complaint also fails because it contains only improper conclusory allegations. Pleading
a cause of action under the Unruh Act requires support_ing factual allegations, which Plaintiff fails to
allege, as follows:

. Plaintiff lacks standing in that she has not alleged any fact showing that Defendant

denied Plaintiff (or anyone else) any access to any public “accommodations,

advantages, privileges or services” by virtue of Plaintiff’s Asian-Pacific Islander

descent.

1
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° As demonstrated by the allegations in the Complaint, Defendant is not a “business

establishment” inasmuch as, among other things, Defendant does not herself offer to
. the public any “accommodations, advantages, facilities, privileges, or services”.

) Plaintiff has not alleged any fact showing that Defendant intended to discriminate
against Asian-Pacific Islanders. Indeed, Plaintiff admits that Defendant’s allegedly
offensive facial expression was an “act of ignorance™; such admission conclusively
concedes that no such intent existed.

Accordingly, Plaintiff’s Complaint is wholly improper and fatally defective on its face, and

the Court should sustain Defendant’s demurrer thereto without leave to amend.
IL.
SUMMARY OF ALLEGATIONS

Plaintiff alleges that she is an Asian-Pacific Islander who has purchased merchandise derived

from Defendant’s status as a famous singer and star of Disney’s Hannah Montana television series.
Complaint at 5. Plaintiff alleges Defendant is thus a “business establishment” because she is
“engaged in the occupation or trade of using her face, her image, her personality, her name, her
appearance, her reputation, and her status as a public figure . . . to obtain profits, generate revenues
and incomes” and she is a “commercial force or organization and holds a permanent settled position
in the entertainment industry.” Complaint at ] 5 and 8(a). Plaintiff further alleges that Defendant
“knowingly uses her Image to generate publicity, public attention, and gain public appeal for the
specific purpose of selling her music, her merchandise and her internet websites from which she
personally profits” and licenses her image to other “business establishments” to use in retail goéds
and services such as dolls, clothes, games, internet website, jewelry, toys and more, all of which
“generate revenue and income” for Defendant based on the use of her image. Complaint at § 8(a).
Plaintiff alleges that on or about February 5, 2009, Defendant knew or should have known
that her “Image,” especially her private life, would be publicly disseminated via the media.
Complaint at q 8(f). Plaintiff alleges that on that date, Defendant intentionally placed herself in the
public eye by permitting her “Image” to be taken and disseminated by way of a photograph wherein

Defendant “intentionally puts her hands to either side of her face and pulis the sides of her eyes to

2
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slant them in mockery of the stereotypical physical features of persons of Astan-Pacific Islander
descent and national origin.” Complaint at 9 8(g); Request for Judicial Notice (“RIN”), Exh. “A”
[Photograph]. Plaintiff further alleges that Defendant’s “act was done within the physical presence
of an [sic] person of Asian Pacific Islander, so the message was clearly an act of racism, prejudice
and pure ignorance relating directly to Asian Pacific Islanders.” Complaint at § 8(g).

In her allegation, Plaintiff acknowledges that Defendant “publicly later claimed that her act
was not an intentional act of racism,” but Plaintiff alleges that Defendant’s “willful act of slanting
her eyes in the presence of an Asian Pacific Islander is identical to [Defendant] using the ‘N___°
word when referring to African Americans, and then later saying that her use of the ‘N * word
was not an intentional act of racism.” Complaint at § 8(g). Plaintiff then alleges that “[i]ntentional
or not, the fact is the act and the word is racist and ignorance is an element of racism.” Complaint at
9 8(2)-

Plaintiff contends that Defendant’s subsequent public pronouncement of innocence' was
false; that her conduct was in fact intentional; that all others in the picture simultaneously committed
the identical racist act of mocking Asian-Pacific Islander stereotypical physical features; that her act
was an act of ignorance which is the hallmark of racism; and that Defendant knew her act was racist,
prejudicial, discriminatory, and ignorant at the time she committed the act. Complaint at Y 8(f)
(sic—Complaint has mislettered paragrapils).

Plaintiff also alleges that by committing this act of discrimination, racism, prejudice and
ignorance, which was in fact based on the race, color, ancestry, and/or national origin of persons of
Asian-Pacific Islander descent, Defendant deprived all consumers of her merchandise, and
specifically her fans of Asian-Pacific Islander descent, of the full and equal accommodations,

advantages, privileges and services of Defendant’s “Image.” Complaint at § 8(g) (sic-——Complaint

! Immediately following the release of the photograph, Defendant twice apologized for the allegedly offensive

facial gesture. First, on her personal website, she stated: “I've also been told there are some people upset about some
pictures taken of me with friends making goofy faces! Well, I’m sorry if those people looked at those pics and took
them wrong and out of context! In NO way was I making fun of any ethnicity!” RJIN, Exh. “B” [First Public Apology].
Then, she issued the following statement: “I want to thank all of my fans for their support not only this week, but
always! Ireally wanted to stress how sorry I am if the photo of me with my friends offended anyone. I have learned a
valuable lesson from this and know that sometimes my actions can be unintentionally hurtful. I know everything is part
of Ged’s ultimate plan, and mistakes happen so that eventually I will become the woman He aspires me to be. Peace

6551 16v2 2nd love, Miles.” RIN, Exh. “C” [Second Public Apology].

3
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has mislettered paragraphs). Plaintiff therefore alleges that pursuant to the Unruh Act, Defendant
did deny, incite a denial, and made a discrimination and distinction contrary to the prohibitions set
forth in the Unruh Act. Complaint at § 8(g) (sic—Complaint has mislettered paragraphs).

For this alleged violation , Plaintiff seeks the minimum statutory damages of $4,000 for
every Asian-Pacific Islander in the state of California, totaling approximately 1 million persons and
equaling approximately $4 billion.

IIL
ARGUMENT
A. Standards On A Demurrer.

A demurrer challenges defects that appear on the face of the complaint or from matters that
are judiciaily noticeable. Blankv. Kirwan, 39 Cal. 3d 311, 318 (1985). The standard on demurrer is
whether a challenged cause of action states facts sufficient to constitute a cause of aption. Cal. Civ.
Proc. Code § 430.10(e). For purposes of assessing the sufficiency of the claim, a court must assume
the truth of all well-pleaded facts, as well as accept as true all facts that may be implied or inferred
from those alleged. Morgan Phillips, Inc. v. JAMS/Endispute, L.L.C., 140 Cal. App. 4th 795, 798
(2006). The Court, however, does not assume the truth of contentions, deductions or conclusions of
law. Washington v. County of Contra Costa, 38 Cal. App. 4th 890, 895 (1995). If a demurrer is
sustained, the burden is on the plaintiff to demonstrate the manner in which the complaint may be
amended. Hendy v. Losse, 54 Cal. 3d 723, 742 (1991).

B. The Complaint Is Manifestlv Frivolous Because The Alleged Misconduct Is Not

Actionable Under The Unruh Act, Whose Purpose Is To Assure Full And Complete

Access To Public Accommeodations, Advantages, Privileges and Services—Not To

Provide Civil Redress For Allegedly Racial Insults As The Complaint Seeks Here.
The Unruh Civil Rights Act provides that;

All persons within the jurisdiction of this state are free and equal, and
no matter what their sex, race, color, religion, ancestry, national
- origin, disability, medical condition, marital status, or sexual

orientation are entitled to the full and equal accommodations,

4
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