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Honorable Patty Shwartz, U.S.M.J.
United States District Court
Martin Luther King, Jr, Federal
Building and Courthouse

50 Walnut Street

Newark, New Jersey 07102

Re:  Beye v. Horizon Blue Cross Blue Shield of New Jersey
Civil Action No.: 06-5337 (FSH) (PS)

Dear Judge Shwartz:

This letter brief is submitted in support of the Beye plaintiffs’ motion for reconsideration
of that portion of the Court’s Order of November 1, 2007 (“Discovery Order”) compelling them
to provide Horizon with the emails, journals, diaries and communications (“Private Writings”) of
their minor children, A.B., M.B. and K.B. (Collectively “Children” or individually “Child”)
concerning their eating disorders or manifestations/symptoms and related health conditions.

Because of the serious harm such disclosures would cause to the Children, plaintiffs ask this
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Court to reconsider its prior ruling and issue a protective order barring discovery of the

Children’s’ private writings. Given the import of this motion, plaintiffs request oral argument.

CIRCUMSTANCES WARRANTING RECONSIDERATION

Reconsideration of this portion of the Discovery Order is warranted because of the harm
it will cause, and the unnecessary implications it has on this suit.

The plaintiffs were unable to submit all necessary materials to support their position on
this issue, as the Pre-Trial Scheduling Order strictly limited the parties’ submission of
discovery disputes to a prescribed form of joint letter and it expressly prohibited submission of
any additional materials. (D.E. 18, 49). Thus, while plaintiffs raised the factual basis for their
objection fo discovery of the private writings, by operation of the constraints in the Pre-Trial
Scheduling Order we were foreclosed from submitting any additional specific information to
prove our position to this Court, such as the various certifications filed herewith. Under these
circumstances, reconsideration of this specific provision in the Discovery Order is warranted

and appropriate under Local Rule 7.1(g). Khair v. Campbell Soup, Co., 893 F.Supp. 316, 337

(D.N.J.1995) (Irenas, U.S.D.J.). (Local Rule 7.1(g) permits reconsideration when factual

matters that were previously presented to the court were overlooked.)

THE CHILDREN WILL SUFFER HARM IF COMPELLED
TO DISCLOSE THEIR PRIVATE WRITINGS

Each Child suffers from eating disorders, Anorexia Nervosa and/or Bulimia, as well as
other co-morbid conditions such as obsessive-compulsive disorder, mood disorder, and/or
depression with serious manifestations such as self-harm and suicidal ideations. The

certifications filed herewith attest to each Child being in a fragile and vulnerable state with
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heightened anxiety and low tolerance for stress, particularly as to their eating disorders. The
Children’s’ guilt, shame and embarrassment about their eating disorders render them highly
sensitive to any perception that they are being judged. The Children have a deeply rooted fear
of losing control over their eating disorders and are extremely private in their struggle with their
afflictions. The Children’s private writings are greatly encouraged by their therapists as they
provide a safe, secure forum to freely express themselves without fear of judgment or criticism,
and as such a valuable self-help tool in their recovery. Each of them has been and remains in
intensive treatment for these conditions. (See, Certifications of Dawn Beye, Kathleen Bradley,
Christine Byram and Jennifer Libby, MSW, LCSW),

The plaintiffs and therapist Jennifer Libby, MSW, LCSW, are adamant that compelling
disclosure of the Children’s’ pﬁva’ce writings, even in redacted form, will be harmful to their
health, negatively impact their recovery and place them at risk for relapse. The following

excerpts from the certifications are most telling:
MINOR K.B,

o “Part and parcel of [M.B.’s] road to recovery, and the detours that road has taken,
has been to utilize those tools which are therapeutic for her — which includes her
personal writings. To compel my daughter to reveal her personal writings is akin
to asking her to stand naked — her inner-self completely bared — to strangers.”
See, Certification of Kathleen Bradley (“Bradley Cert.”), 92).

o “I verily believe that forcing someone like my daughter to disclose their personal
writings, which I believe have helped her to understand herself, will have a most
detrimental effect. She would never again engage in personal writing for fear that
it will be subject to disclosure in ways never envisioned. It would suffocate
honest self-examination and expression. Simply stated, this level of intrusive
disclosure is not something my daughter can tolerate....” (See, Bradley Cert.,

173).
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e “Just my own inquiries of M.B. as to whether she has any diaries or journals for
the purpose of complying with discovery in this case caused her tremendous
stress and anxiety. Her initial and sustained reaction was one of fear and anxiety
at the thought that she could be made to disclose her private writings. I feel so
strongly about this issue and am so certain of the harm that would come to my
daughter that if forced to disclose her personal writings- even in redacted form —
T will withdraw myself as a plaintiff in this suit.” (See, Bradley Cert., §10).

MINOR K.B.

e “... 1 verily believe that disclosing of any personal diary of K.B.’s would cause
her great stress and anxiety which poses a real risk of relapse which would most
certainly endanger her health undermining the fragile level of recovery she has
worked so hard to secure. I deeply fear that disclosure of her journal will cause
her to withdraw, restrict nutritional intake, as well as trigger thoughts of self-
harm , all of which she has done in the past. (See, Certification of Christine
Byram (“Byram Cert.”), §5).

e “..Compelling K.B. to disclose these thoughts — as may be contained in her
personal writings — is most invasive of her privacy and I firmly believe
detrimental to her recovery.... It is difficult enough for K.B. to share these types
of thoughts in the context of a safe, supportive therapeutic setting where she has
some degree of confidence in terms of how they will be received and addressed.
K.B.’s awareness that they are now open to view by unknown strangers is
anxiety producing and conveys a message that there is no sanctity in her own
therapeutic process which will, in most likelihood, foster her sense of
vulnerability and lack of control which is a trigger to relapse.” (See,
Certification of Jennifer Libby, MSW, LCSW Regarding Minor K.B. (“Libby
K.B. Cert.”), 18).

e “It is further my professional opinion that in all likelihood forcing K.B. to
disclose her personal writings will negatively impact her recovery efforts both
presently and in the future.” (See, Libby K.B. Cet., ¥9).

e “...Compelling K.B. to disclose the contents of any personal food journal or
diary will in all likelihood increase her stress and anxiety, particularly as to her
feeling a lack of control over her eating disorder which is clearly detrimental to
her health, safety and well-being, as well as presenting a risk of relapse.” (See,
Libby K.B. Cert., §10).
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MINOR A.B.

“An essential component to A.B.’s recovery is for her to have a safe place to
freely express herself — her struggles with her eating disorder — without judgment
or criticism. To the extent that A,B. has used a private journal, a food diary, as a
means to freely express her difficult times, challenges and inner feelings, this
forum of self-reflection and expressions is an essential component of her
recovery.” (See, Certification of Dawn Beye (“Beye Cert.”), 16).

“I absolutely believe that compelling disclosure of A.B.’s personal writings, even
in a redacted form, will have devastating effects on my daughter. A.B. would
experience disclosure of her journals as a complete loss of confrol and an
incomprehensive invasion of her privacy as to her eating disorder — which is the
key aspect of her struggle. I am certain she would cease writing in a journal and
lose that safe space for expression simply out of fear that they would be open to
viewing by others — nothing that she ever envisioned when she penned her
thoughts. A.B. would lose this means to vent and work through her emotions
over her eating disorder — which I believe is cutting off a lifeline in her quest fo
recover. I have no doubt that disclosure of her personal writings —even redacted —
would push her over the edge and cause her to restrict completely, which is
extremely dangerous to her health and safety.” (See, Beye Cert., §7).

“When I spoke with A.B. about the possibility of disclosure of her personal food
journals with the court for the purpose of this lawsuit, she was horrified. For
A B., patticularly in this state of her recovery, being able to be part of this
lawsuit is important to her, the fact that disclosure of her personal thoughts,
feelings and writing would be necessary for this suit to continue seems like an
extreme violation of privacy to her. Her own mother doesn’t know the contents
of her journals. How could it be acceptable for a group of strangers to be allowed
to read her writings....” (See, Certification of Jennifer Libby, MSW, LCSW
Regarding Minor A B. (“Libby A.B. Cert.”), 410).

&k oK &

“It is further my professional opinion that in all likelihood forcing A.B. to
disclose her personal writings will negatively impact her recovery efforts both
presently and in the future.....[It] will in all likelihood increase her stress and
anxiety, particularly as to her feeling a lack of control over her eating disorder
which is clearly detrimental to her health, safety and well-being as well as
presenting a risk of relapse.” (See, Libby A.B. Cert., §14).

In short, by virtue of their illnesses, each Child has been and remains very fragile.

Compelling them to produce their private writings is likely to exacerbate their stress, anxiety
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and lack of control over their conditions, which is cleatly detrimental to their health and safety.
These undisputed facts weigh heavily in favor of protective order relief. .

Moreover, compelling the plaintiffs to produce their Children’s’ private writings places
them in an untenable conflicted position. Plaintiffs’ compliance with the Order would not only
place their Children in harms way, but it would be a betrayal of their Children’s’ trust which is
sure to affect their parental/ciqild relationship and impact its stability,” Thus, absent
reconsideration and a grant of protective order relief, the plaintiffs must choose between (a)
safeguarding their Child’s health and the trust within their relationship, or (b) their right to seek
insurance coverage for their Child’s eating disorder. The following excerpts from the
certifications fully illustrate this untenable conflict:

MINOR A.B.

s  “Further, this Court’s Order places my daughter and I in a most precarious
conflict. I am responsible for the daily care of A.B. and do all in my power fo
safeguard her and support her recovery. [ have always respected the privacy of
my daughter and have never read her journals or diaries — for to do so would be a
violation of her trust in me — a betrayal — which would trigger her loss of control
the risks of which are evident in my having watched her starve herself in the past,
1 am now, faced with a most difficuit choice. I am being asked to violate my
daughter’s trust in me, betray her by disclosing her journals, of which I have no
doubt place her health and safety at risk, in exchange for my right to challenge
Horizon’s denial of coverage under our insurance policy. In sum, I am being
asked to sacrifice my daughter, usurp her sense of safety in our relationship,
jeopardize her health all in exchange for the right to secure insurance coverage for
her treatment. This is a choice no parent should have to make. I cannot endanger
my daughter’s health in this way.” (See, Beye Cert., 49).

e “Compelling Dawn Beye to produce her daughter’s journals or diaries will most
certainly negatively impact A.B.’s relationship with her mother, a relationship
that is essential to A.B.’s stability and recovery efforts. A.B. frusts her mother,
including her respect for the privacy of A.B.’s journals, which she has never read.
Compelling Dawn Beye to produce AB.’s diaries and journals as part of
discovery in this case - even if redacted - creates a clear conflict for both mother
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and daughter. If Dawn Beye is forced to comply and produces A.B.’s personal
writings then the cost exacted will be betrayal at a very deep level of her
daughter’s trust and sense of safety in this vitally important relationship. If Dawn
Beye places her daughter A,B.’s recovery above this suit and does not comply,
and must then choose to withdraw from this lawsuit or otherwise be penalized in
some way, then the cost exacted will be tremendous guilt on the part of A.B. It is
a Hobson’s choice.” ( See, Libby A.B. Cert., 412).

MINOR K.B.

e “To ask my daughter to surrender her journals, and to exact the toll it will take on
her health and recovery, is unconscionable and unwarranted. I am being asked to
jeopardize my daughter’s health and well being in order to pursue our claims for
insurance coverage. This is a most difficult position full of conflicts for as a
mother my first and foremost priority is to safeguard my daughter’s health.”

( See, Byram Cert., §8).

MINOR M.B.

o “I feel so strongly about this issue and am so certain of the harm that would come
to my daughter that if forced to disclose her personal writings- even in redacted
form — I will withdraw myself as a plaintiff in this suit.” (See, Bradley Cert.,

q10).
No parent should have to sacrifice their child’s health and the sanctity of trust within their
parent-child relationship in order to maintain the right to legally fight for their contractual rights

to insurance coverage to treat their child.
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THE CHILDREN’S PRIVATE WRITINGS ARE IRRELEVANT
AND IMMATERIAL TO THE CLAIMS IN THIS SUIT

The central issue before this Court is whether Horizon' acted in an arbitrary and
capricious manner (for the ERISA plaintiffs), or breached its contract (for the non-ERISA
plaintiffs), when it denied or reduced plaintiffs’ claims for insurance coverage for treatment of
their minor daughters’ eating disorders on the basis that all eating disorders are non-biologically
based mental illnesses (“Non-BBMIs.) Thus, the central issue in this case rests upon whether
eating disorders are BBMIs within the definition of New Jersey’s Parity Law, and whether
Horizon acted appropriately when it determined that all eating disorders are Non-BBMIs. The
Parity Law defines a BBMI as follows:

A mental or nervous condition that is caused by a biological disorder of the
brain and results in a clinically significant or psychological syndrome or
pattern that substantially limits the functioning of the person with the
illness, including but not limited to: schizophrenia, schizoaffective
disorder; major depressive disorder; bipolar disorder; paranoia and other
psychotic disorders; obsessive-compulsive disorder; panic disorder and
pervasive developmental disorder or autism.
Competent evidence as to the etiology of eating disorders is within the exclusive province of the
experts - qualified physicians and scientists knowledgeable in this field based on years of
research and studies involving thousands of persons suffering from eating disorders. The

Children, while afflicted with eating disorders, arec not experts and their private writings are

irrelevant and immaterial to the claims in this suit.

' While Horizon is referenced herein as the decision maker on plaintiffs’ claims, recent discovery has shed

additional light as to the suybstantial role of Magellan Health Services, Inc, (*Magellan”) in making the claim
determinations for mental health benefits provided for under Horizon’s policies. Magellan’s role and the standard of
review to be applied to the claim denial determinations has not yet been determined by this Court.




Case 2:06-cv-05337-FSH-PS  Document 65-2  Filed 11/14/2007 Page 9 of 10
Honorable Patty Shwartz, U.S.M.J.

November 14, 2007
Page 9

When Horizon denied plaintiffs’ claims seeking coverage for treatment of their
Children’s’ eating disorders, it did net dispute the medical diagnoses that the Children suffered
from an eating disorder. Nor was Horizon’s determination that all eating disorders are Non-
BBMIs based on anything contained in the children’s private writings. To the contrary, Horizon
based its determination that all eating disorders were Non-BBMI on published medical studies.”
Just as the Children’s’ private writings were irrelevant and immaterial to Horizon’s claim
determinations, they are similarly irrelevant and immaterial to this Court’s review of Horizon’s
reasons for determining that all eating disorders are Non-BBMIs.

Moreover, Horizon’s request is overly broad as it secks disclosure of all of the Children’s
private writings regardless of when they were written. Horizon’s claim determinations at issue
were based on the Children’s conditions, as documented in the medical records and other
information considered, at the time the treatment benefits were being rendered and the claims for
coverage were submitted. There is no basis for disclosure of any private writings penned after
the time period upon which plaintiffs’ claims for coverage were based,

In sum, the evidential value of the Children’s private writings when weighed against the
harmful effects of their disclosure strongly justify protective order relief.

THE INFORMATION SOUGHT IS AVAILABLE
THROUGH OTHER MEANS

Another factor which weighs heavily in favor of protective order relief is the fact that

Horizon has access to accurate and reliable information pertaining to the Children’s’ eating

? Horizon’s identification of all documents in the record supporting its determination that [eating disorders] are
Non-BBMIs are a list of select published articles cited in correspondence and appeal determinations sent to the
plaintiffs. (See, Baldinger Cert., Exhibit B, Horizon’s Response to Court’s August 16, 2007 Order, page 2).




