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Plaintiffa,

V8,

‘THE STATE OF UTAH, et aft

_ Defeudants

! ,. .
| .. RULNG |
Datei January 29, 2009 g
i
|

‘Case:No.: 080401029

.Judge:GaryD.Stott , - | ' o

This matter comes hef ore the Courijon a Motion for Tudgment on the Pleadii_l:i_.g's (“Mation™)

- filed by Deféndants State of Utah, the Utah Divisién, of Wi]dlifa Resources, and l._ljri:hn- Does 1-X

(“State”)

i
e
'

Keva,n Francis and otl er relatives of the late Samﬁél Ives (“Plaintiffs™) ﬁleﬁ a Comphiut.

agﬂmst the State on March 28 2008, allegmg ncghgence causmg ‘the wrongml death of the.

decaased an-l l-year-oid boy Iqlled by a black bear in Amerlcan Fork Canyon on June 17, 2008, -

. In its Amended Answel of Apnl 24, 2008, 1he State aaserted immumity from suit, pursuant 1o Utah '

Code Annotated section 63G- 7 -301, The State also filed t{us Mehon an Iune 23, 2008 Plaintiffs

o
!

. responded (with the Court’ s gpemussmn fcr an extensmp of tnne) on Tuly 21, 2008 with an

~ oppositian memarandum. The

Arguinems on August 12, 2008,

State rephmd on August lil 2008 then ﬁled a Ranuast for Oral
Counsel farbath sides canre to the Court on T anuary -;1.3, 2009, zmd
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: 'argued the Metmu Having heard the qrguments ﬂ-ﬂdl&ﬂd the memoranda provided hy both parties, '
the Court vules an the Motion as follows '!E.

Rule 12(c) of the Utah Rules of Civil Procedure provides that any party may meve for a -
ju c‘lgment an the pleadmgs after the pleadmgs are elnsed and within such time as to'niot delay mal
See Utah R, Civ, P. 12(c) “A court may enter Judgment on the pleadmgs when the mowug party'
is entitled 1o judgment en the face of the pleadings themaelves See' Mounmm Ameraca C’redlt -

: Uman V. McClellcm, 854 P.2d 590, 591 (Ut Ct, App 1993), A Judgment on the pleeclmgs, which -

‘ effeetwely amounts to a dismissal, is proper “anly 1f asa matter of iaw, the nemnovmg party

| _ could not prevall on the faete alleged " Id. Further, i a. eeurt should “a.ecept the factu,al allegauens
in the comphmi 8§ true, and cons]der. them. and all reesenable 111ferences to be-dravm f.rem them,
in' the Jight mast fwnrable to the non-movmg party.’” Kmu.s'e v. Bower, 2001'UIT 28 1[ 2.

The State's Motmu is based on govemmental xmmumty “Immunﬂy is ﬂl“l affirmative
defense whwh must be proved by the defendant ¥ Nelsan ax rel Stuckman v. Salt I,ake C‘tty, 919
P.2d 568, 574 (Utah 1996) A govemmental mmmn:ty analysis is typically preceded by a
habthty/neghgenee '1n11ysus See Ledfprs v. Emery Counzy Sch. Dist., 849 P.2d 1162 1163 1164
(Urah 1993); see also Rellms V. Pezersen. 813 P.2d 1156, 1162 (Utah 1991), However, the State '_
edmxtred neghgence forthe pm'])oses of itg Metlon, so th1s Couu does not need te augllyze duty and
breach. See Lyan i Burtan 2000 UT 19, 1I 12. Theﬂefore, the Court ahalyzes whether or rmt 1he

| State is enulled te govemmental lmmumty '
A governmenta] nmnumty anelysm reqmres tln ge steps “( 1 ) whetherthe ﬂctlww underiaken
| N I_?ageZef u__J . ‘:I
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s ﬂ Eovernmemal functxow (2) whether gavemmantal mmmmty was waived for lhe parucular

actmty, and (3) whether there is an exceptmn to that! walver " Blackner v, State 2002 UT 44 1] 10
Fu'st a governmental ﬁmctmn Eis broadly deﬁned gs smy “acnw £y, 1u1clerta.k1ng, or opemhon

of a governmental entity.” U.C.A, § §3 G-7-102(4)(a)? Itf also *includes a govemneu.ta._l entity’s

failure to aﬁt.‘; Id § 636‘-7—102(4)(c).; Operating a c'éamp $ite, as well as the corresponding duties

coﬁceming responées to puisance bear's, fall under the»ambit of governmental ﬁmctﬁih Atthetime
of argument, ﬂe]thfﬂ party contended thal the Stata was uot perfornung a govemmcm fwwtmn
Seccmd 1mmumty is general ly wawed for neghgam conduct commmitted wnhm the scopc of

the government worker’s e111ployment See ;d § 63G 7 3@1(4) For the purposes nt na Motmn, the
- . Coae I ' ’

State conceded 11eghgence

Third, ,.gqvemmental i nlmtinity%;is not waived if' there is a statutory exccpﬁop to immunity.
Flere, the State aflegeé that'a specific ﬁrovis'inn ofU b A§ 63G-7-301(5) applies, which reads:

Immumty from suit of each govarnmental ent;ty isnot Wawed under Subsectmns @)

" and (4) If the injury arises outiof, in connection with, er results from. . (c) the
issuance, dental, suspension, or. revocation of; orhy the failure or I‘EfLIS"ll to issue,
deny, suspend, or revoke, any permit license,: certlﬁcate approval, ondcr or
similar authorization , Do

/4, § 63G-7-301(5)(c) (emphamh added), 'ﬁ-,j;; |

| ’l’he State argues that the i 111_1ury, Samuel Ives s death, arose out of or'in commcuon w;th the

State s failure to revake the permit or authortzatmn to camp in the dangel‘ area. Thc’lt is, had. the

State revoked its permission to aIIow Plamnffs fo camp m the sltc the bear attacl would not h'wa

happened and the injury would nat havc occurred Furtheq:, the statute is plain and wmmblguous,

go:.
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and an immunity waiver excepti oﬁ s_h'c:)uld nat Ee qualiﬁéd_ without “textual justiﬁcéﬁon.” Mc;ss V.
Péte Suazo Athletic Comm’n, 2007 UT99, 1 13. The Stafe confends fhat the broad i‘angua'ge of the
'Statute allows immunity whenever the inj uw arises out af or m connaction with the, faﬂure tar evolce
aul:horlzatzon, meaning that there onl y need be “some causal nexus” between’ 111e mjury and tha

failure, See Blackner, 2002 ur at <q 15 The m_]lu'y had a,t least some causal relatmn to the Statc S

failure to revnke 11s campmg authonzatlon to Plamtlffs ’I‘hus, ihmugh this exccptlon ta the

mmn.lmty waiver, Plalntlffs suit must’ he dlSTﬂlSSEd

G5

. Plainti ffs argue that the Comp}amt alleges many 1cts ofnegligence other than sxmply faﬂmg '

1o close or restrict the campground, Further, strict apphcatmn of the walver exceptmu in this Cﬂse
_ would be mappropnate and frustrate the purpases ofthe 1mmun1ty statute., Plainti ffs m gue that such

'm expanswe apphcatmn here would cause the exception tn swallow the mle, and ﬂus was cerfainly

- not what the Legislature intended. Speclf cally, scctmn 636—7-301(5)&:) refers to dehberatlve,

' wgulamry acts in which immunity ﬁom lawsuits aft‘nrds the governmcnt wide Iantuda to engftge in

© poliey-making decigions. For examplé, a bax_er’a death ,fcillaw,ing the Pete Suazu;Utah Athletic

Commissionﬁ negligent clecision to aliow him to comp::été Was held to result from 'an approvalor

similar quthor;zatmn permiiting the boxer to fight, thus, 1mmumty applied. See Moss 2007 UT 99
at 29, However, in emergent smlallons, Such as when a c]angerous bearis at large, L]ae statute was

- not intended fo immunize the govemment for its fallure ta remuve sitractants or wgm l:he pubhc

Plaintiffs argne that becauise the State’ s OWn regulanons raqmre 1ts Bmp]oyces to take certain steps =

upon discavery of a mussmce bear, then there isno dxscrenpn or dellberatlon mvolved Rathcr, the

e : ]s
HE b !_
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employees must folluw the rules in hand]mg dangerous bears o avoid harm 10 others Plamul‘fs

argue ﬂmt handlmg a nuisance bear 1a mmzlar to re-mst'll]mg a downed stop sign. - It is mandatory
I

and not dlscretmmry, thmefore a guyermneut canuot be immune for injuries resullmg from ifs

. emplnyees fallureia put the stap stgnllnck inits plaee .S'ee. e g chhczrds V. Leavz:t 7 16 P 2d 276,

279 (Utah 1985) (holdmg that “the mamtenance and repa;r of t'rafﬁc s1gns 13 a govemmental _

funcuon fm which immunity from S‘I.Ht has been expressly waived and whlch is nnt W1t11111 the

'dlscretlonary function exceptmn ) Hnwever, the dep.lSlOIl whether to put a stop mgn m a partmular

.place is purely dlseretmnary ‘Thus, the govemment is 1m1nune fmm suit if injuries arose from the

: government‘s fallure toplace a stop mgn at a dangerous mtersectlon SeeU,C A § 63 G~7—30 165 )(a),

i
Suml'uly, the State s dECISIOnS ouce 1t was on not;ce nf a dangerous bear ave not dlscretmnary, but

mandatory Therefore, the Staie csmqnt rely on a st'ltute Lhat pertains to licensing and other types '
of demsmus to be unmune ﬁom sult |

Nexthcr party fully grgued the dxscreunnary ﬁmctmn exception, which allqws the state to
I

1etam unmumty ll‘ the injury arose aut pf the exercise or. f‘allure fo exercise a dlsereh onfuy funcuon

‘See u.C, A § 630-7-30 1(5)(3) Presumably, Lh]s 18 because section 63 G»7~301(S)(c) 15 mm‘ﬁ diréctly

' wppl mable 10 the casé.. For that maiter, the fact that the ﬁrst provision of the mummlty exception

statute, seehon 63(} 7- 301(5)(a) restores govenunental unmumty based on the perfommuce ar

failure fo perfurm any dIScreuona:y funetmn, means that lhe d;seret: onary functioni 1ssue is u-:elevant

“|1othe other provisjons in the same stafuie Aas Any of thoae siatuiory exempimns are: 111dependent1y

' sufﬁcmnt for-the State to hwe nnmun ty. In other words, ;f the State proves that. 11 has lmmumty _

E ' Ppagesof 1_'0-
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pased.on section 63 G-,7.-30 l (5)'_(0), then it daes not nee;:'d‘ 10 &ven delve into the question of whétlj.ér |
the in‘jiu‘y arose frblm the exercise of 3 diécre rionary ﬂhctioﬁ. . In arguing against the_.'elzpp]j c'atiop_ of |
Subseﬁti an301 (5)(e), Piai ﬁ_ti ffs charactef'izcei itas rélating oﬁly to deliberative mncﬁoqé, stating that
In emergent s'i‘_cuation's the provision is inapplicable, I:—Iowever, Plaintiffs have péiz_ztéd to ng c‘aécs
showing that reparding non-deliberative de cisions o;_::emé'rgent situations, the immunity waiver

' excepﬁpﬁ found in Subsection 3'01(5)(0) dages not aplﬁly, Thus, this Court is constrained ia apply

the exception as written, and as it has bBeen iﬁterpret?qd by the Utah Supreme Court, This Court
| hesitates to “place a :cond'ition on the applicat Ei]il,'y' eftht:_a:exb éjgfion_ without any textual justification.”
Moss, 2007 UT 99 at 4 13. B |
The Utaly Sﬁﬁreme Court clariﬁéd the bfeaﬂthi of the casation requirement Built into the
waiv%:r exception pﬁﬁvision of fhe Uta,h: Go vémrr;enfal Imiﬁunity Act in Taylor ex -:rel _Tayloﬁ V..
Ogden S‘choa! _Dz'afi';z'ct. 927 P;2d 159, 1'§4 (L I{tah 1596), Tay:(lor. a mather, .sued on be,:l;jal.f ofher-saﬁ. ,
~ Zachary afier he w:;\s pushed into an aliégcchly unsafelfwindaw at a state-owned scﬁgdl‘ Id. at 159-
160, The brolcén gl_éss damaged nerves Eam:i ;tenclons in Zachafy's 11and: I, at 160, 'Taylor ar'g_ﬁed
that Zachary’.s"inju;ies “art;se 6ut of" the défendént’s negiig'énf failure to install safety p];lt:e g’laés
in the ‘SCho;‘.ﬂ._ Id at 161, The defendant a;rgued th,e}it thé? iujuries “grose out OIf":ﬂll_’. asgai.llf and
hattery, thiss réndeting the state immuﬁe mid,er U.C;fA_. 8 63-30-1@(2): The Utah'Sﬁpreme Court
' .fo'uﬁq the,phraée “arising out of” to be “:vex; ,, broad, general and c,ompr'ehegsiva.”‘, Id.. at 16_5. '!J_Ihat
iﬁ, tﬁe.re only need 1;e #some cansal relatfiomilip belwéf-‘n_ th‘%:_injﬁry and the risk [provgidcd fm‘].”:: Id.
The court contined: ' B - |
' | -:Pégcga'f:izf‘j. IR
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Taylor maintains that the assault exeeption should not apply because Zachary‘s
injurles have a greater link to the dangerous-window in the restroom fhan {o
Trenton’s assault. However, “arises oyt of within the assault exception“*is aphrase
of much broader significance than “caused by.""” National Farmers.Unid
[Property & Cas. Co, v, Western Cas. & Sur, C6.], 577 P.2d [961] at 963 [(Ut3
1978)] (quating Hartford Accident & Indem. Co. v. Civil Serv, Employees Ing, Cd
33 Cal. App. 3d 26, 108 Cal. Rpir. 737, 741 (Ct. App. 1973))." Under the phrase
ardinary meaning, the assault need not be the.sole canse of the injuiry to exgept 113
governmenta) entity from lmblhty for the injury.; See id. The language deman
“‘anly that there be some causal telationship between. the injury and the iisk’
provided for, Jd. (emphasis added) (guoting Lgwver, 228 NNW.2d at 5 18)_ Inthi
cage, there is undoubtedly “some” causal relationship between Zachary’s injury an
Trenton’s assaull upon him. o U

‘h‘- ‘?.:.'

" O o

T A

Id.

. Although Taylpr dlsoussed lhe “arose out of™ phrase as 1t relates to assault the #Jhmse is

07

found in the provision headi ingto all 21 m:mumty waive1 axca pt;ons found in sectmn 63(3 7+301(5).

Thus, this Court mtmprets if in Sectmn 301(3)(c) in the same manner as the Utah §upreme Court

interpreted it in Sectmn 301(5)(b), In the instant case, Plamtxffs hzwc 'llleged cther pnssﬂ:le causes

p of injinry, such as the negugent failure 10 nntlty poteutml campers or the negl 1gent fai lure to remove

att;actants. -Certamiy, the injury den_vles'ﬁ‘om thesq pauscs just as much as,lt cjn__es from the

goyernment's failure to revolke camping authorization. Byt the imrmune situation need ndf be the

immune sitﬁation

The State § policy on handling biack bear mcldents cantains this rule of pr clcedure'-
Division employees should request that land mauagcment agencies close or 1f:strlct

the yse of campgrounds where nijisance black beays are active until the sourcelof the| .
problem (attractant) has been removed and/or the offe_nding bear has heen remjoved.

Page 7 of 10
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 State of Litah Dmsxou of Wlltr life Resources Ad:;_mmsu'atlon, Handling Blﬂclc Beal '
Inmdents 7, No. WSWLD-3 (1Tune g, 2005). ‘

' Allhough Plaintiffs are- con‘eLt that the State did nat follow 'ﬂus lntemal rﬁgulatmn the

08

Stﬂle 8 own ncghgence n dlsregardw g necessary safeguards ig melevsmt Indeecl tlw Mass court -

fmlure to fol’mw at Ieast ﬁve of its nw|4|1 safety rules. .S‘ee Mass, 2007 ITIT 44 at 1]1I 3»6 Furlher, the

Utah quemmental Immumty Act Immumzes many gnvernmenial acts or onussmns thal lmpaoi
|

!
assistance, fire fighting, and regulatm[g hazardous mﬂtenais) ]
The Utah Supreme Court also n.oted in Taylor th';t soverelgn nmnunuy everi apphed whrsre
I
i |
164, The court stated that “[t]he Act jnd [the Utah Supreme Court's] | prmr declsmns demand that

- found the Pete Suazo Utah Athletic (;pmrrussmn lmmune undcr sectlon § 63-30- 10(3)' despite ifs

'Ilfa ancl saft ety Y Id atg 13; See, e.g., U C. A § 63C‘r~7 301(5)03) (assauIt and battery) id. § 63G-7— ,

. -301(5)(g) (riots. mob vmlmmc, and cml dlstwbances), zd § 63G-7- 30‘1 (S)(s) (ameI gancy medlca]' '

) plaintiff’s injuries amse out of an as §';1111t by 3 non-gavemment assallant. See Tayla: 027 P, 2d at' -

the act be strictly ﬂpphed to preserve ‘&;overmgn 1mm1.m1ty * Id, Henee, this Coun strlctly applies

theAct : ‘ . : o _ _; T

Thls Court observes that sovewlgn 1mmumty cases often secin I,Infair to plamuffs Who have

I
recagmzed tius B8 welI ina case in whrch 8 school dlstmct W'IS 1mmumzed froma suﬂ arzsmg out
|I . I

of the vmous beatmg of one ofits students. See Ledfam V. Emery Caunty Seh, Dm 849 P 241 162

| ThlS statute {s identical to ue C A g 63(}-7 301(5)(c) (2008) |

Pﬂguﬂof 1D ) .. |

" suffered wrongs whwh could othe1'w1§e be rlghted agamst 133:1V'Lte part1e,s The Utah Supreme Ccmrt |
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1162-63 (Utah 1993), !The Supreme Conrt doncludec}.its decision With; this paragraph:

Inreaching this decision, we are sympathetic to Richie’s plight. It is unforfunate that
'~ any parent whaq is required by state law to send his or her child to school Jacks g.civil -
remedy against negligent school personnel who fajl to assure the child’s safety at
school, Neve:i'theless, the legislature has spoken with clarity on the qucstmn of
immunity, andiwe are constrained by.the plain language of the Act and our prior-case
law on this pomt. However, as we stated in-O 'Negl v. Division of Family Services,
“Certanﬂy, the legislature is not so constrained as we.” 821 P.2d 1139, 1145 (Utsh
1991). Itis entuely within the legislature’s power to permit all plaintiffs to whom
the govﬂmment owes a duty of care based on 3 special relationship to bring suit for
injuries zu‘ismg out of a breach of that duty. Or the leglslanue could tailor the waiver .-
" of immunity mme nauowly, the state cowld permit suit by or on behalf of public
school Chlldl‘en injured as’a result of such a breach of duty. Its power to ciaﬁ- :
wmvels of i 11111'11m1£ty is far superior to ours,

- Asin Ledfhrs,ithis Com;t sympathizes with Plaintiffs’ heartbreaking situatinﬁ, ﬁBﬁt, itis not
' within the autho‘rity q:f this.Court to crafi exceptions 1o exceptions on which the Leg’islature has
' sPQkan plainly and thf; Utah Supreme Court has m'.erprcted bmadly Tme the Legslamre pmbably

du:l not foresee that scctmn 630-7-301(5)(c) would one day be applied i ina bizarre qasc mvolvmg

atragic bear attack. I\_Ievert wless, this Court is “constrained by the plain language of the Act.” And )

the relevant provision of the Act simply states that if the injury complained of arises out of or is
conhected with a failure to revoke a-permit, approval or similar authorization, then the State is

immune. !

The State falled 1o revnlce autherization for Plamuﬂ‘s to camp at their chosen site, Samuel

. 02

Ives was killed by the. heal at that camp site where, Llus Court assumes, Plamnffs would ot have E

mmped had the StabT revokcd authorization. Thus the Slate is 1mrmme fmm any acuon based on

_Pagegaf;o s : Lo I
F SR 4
! t : A .
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' the injuries,
s Tharafore the State’s Motion far J udgment an the Pleadmgs is granted Oouusc

Dﬂfandﬂnts Shall prepare the appropriate mder and submlt it for tlus Court s s gnature

Dated this 30 day of

1=y R s A TR

bafia e

A eertnf"cate of maihng is on the follem:g page.
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CERTIFIGATH OF NOTIFICATION

T Uertlfy that 8 copy of the ‘attached document was aent to tha

. fallewing people for case 080401029 by the method and op the date
‘ apeclfied ,

METHOD NAME :

- Mail " REED N STRINGHAM Iva K
, ‘Attorney DEF !
- 160 B.300 8 6TH FLR
POB 1408586
. BALT LAKE CITY, UT
S 84114 0ase .
Mail® ALLEN K. YOUNG
o Attorney FLA
- PROVQ UT 84601 .

b Daﬁad'ﬁhis ;Q day of
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