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I. Introduction: Plaintiff Alexander Stern (ñPlaintiffò or ñPò) was and is denied full 

and equal access to each and all of Defendantsô (ñDò or ñSonyò) interactive digital game 

products and each and every upgrade, sequel, patch, and expansion for same 

(ñProductsò).  Dôs Motion to Dismiss (ñMot.ò), served on P on Christmas Eve, asserts 

none of the following in 1) - 5) constitute ñall business establishments of every kind 

whatsoeverò or ñplaces of public accommodationò as defined by Title III of the 

Americans With Disabilities Act, 42 U.S.C. §§ 12101, et seq. (ñADAò) and the 

California Unruh Civil Rights Act, California Civil Code §§ 51, et seq. (ñUnruhò) 

respectively:  1) D, 2) Dôs web site ñsony.comò (where D sells the Products); 3) the 

many and various brick-and-mortar stores which are licensed by D to sell the Products 

(ñStoresò);  4) The public events operated by D based exclusively on the Products 

(ñEventsò); and 5) the Products in their own right as persistent virtual game worlds.  On 

the contrary, D, sony.com, the Products, the Events, and the Stores reside within the 

broad scope of Unruh.  The animating theory of plaintiffôs ADA claim is that the 

Products are goods, services, facilities, privileges, advantages, or accommodations 

connected to places of public accommodation (i.e. D, the Stores, and the Events) which 

are inaccessible to P.  Dôs incorrectly narrow interpretations of Unruh and the ADA, if 

adopted by this Court, would render the internet a safe haven for discrimination of all 

kinds and would arbitrarily allow certain types of businesses to discriminate at will.  

The controlling authorities bar such a narrow interpretation of either the ADA or Unruh. 
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II.  Factual Allegations:  D owns, develops, operates, distributes, maintains, markets, 

and sells the Products.  The Products are sold both over Internet web sites, such as 

sony.com, and in Stores.  D operates real-world public Events that affect the benefits 

and content comprising some or all of the Products.  Prior to P bringing suit, D ignored 

P's postal and electronic mail requesting disability accommodations and told P point 

blank over the phone that none would be made.  D totally disregarded P's multiple 

requests to engage with P in a dialogue, and refuses to conduct any interactive process 

to see if some accessibility barriers can be removed without undue burden.  Many 

companies whose resources pale in comparison with D's have a wide array of 

accessibility features in their games, including what P has requested and much more. 

Accordingly, the vast majority of the content comprising the Products was and 

continues to be denied to P.  P could access most of the services and privileges of the 

Products with simple visual or auditory cues, or applications provided for free by third 

party hobbyists if allowed to by D. (See Compl. ¶ 27). Such aids could have been 

facilitated or at least discussed had D interacted with P.  These unremedied barriers 

deny P full and equal access to the goods, privileges and services of the Stores, the 

Events, D, and the Products themselves.  

III.  The High Bar of a Motion to Dismiss:  Under Federal Rule of Civil Procedure 

12(b)(6), a federal court may not dismiss a complaint for failure to state a claim unless it 

appears beyond doubt that the plaintiff can prove no set of facts in support of his claim 

which would entitle him to relief Conley v. Gibson, 355 U.S. 41, 45-46, 78 S.Ct. 99, 2 
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L.Ed.2d 80 (1957).  The allegations contained in the complaint must be construed in the 

light most favorable to the plaintiff, and all material allegations in the complaint ð as 

well as any reasonable inferences to be drawn from them ð must be accepted as true. 

Hospital Bldg. Co. v. Trustees of the Rex Hospital, 425 U.S. 738, 96 S.Ct. 1848, 48 

L.Ed.2d 338 (1976); 
1
  Pôs complaint unequivocally establishes sufficient facts and 

inferences reasonably drawn from them for the Court to construe in the light most 

favorable to P that the Products are goods or services of Unruh and ADA regulated 

entities.  Said light also shows the Products as business establishments under Unruh. 

IV. Standing:  The Complaint, fairly construed in light of the high standards for a 

motion to dismiss, establishes that Pôs visual processing learning disability 

ñsubstantially limitsò a ñmajor life activityò pursuant to the ADA definition of disability 

(See Compl. ¶¶ 3, 7, 28).  P alleged that he ñis an individual with multiple learning 

disabilitiesò (Compl. ¶ 7) who made several attempts to identify to D (Compl. ¶3) how 

his impairments resulted in his inability ñto fully enjoy the vast amounts of content 

comprising the Products by virtue of  being unable to locate friends, characters and 

items across the Gaming Platformsò (Compl. ¶28).  The ADA includes examples of 

major life activities such as ñseeing,é learning, reading, concentrating, thinkingé and 

working.ò  (42 U.S.C. Ä 12102 (2)(A)).  Pôs visual processing learning disability 

substantially limits all 6 of these specified ñmajor life activitiesò.  The crux of the 

Complaint, that P cannot adequately visually process the Products, establishes the 

                                           
1
 See also NL Indus., Inc. v. Kaplan, 792 F.2d 896, 898 (9th Cir.1986). 
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inference that Pôs disabilities ñsubstantially limitò a ñmajor life activityò
2
.  If the 

Complaint is sustained, proof of the extent of Pôs disabilities will be readily provided. 

The 2008 amendments to the ADA (ñADAAAò) clarified that many judicial 

decisions regarding ADA disability were too narrow.  The ADAAA states: ñas a result 

of these Supreme Court cases, lower courts have incorrectly found in individual cases 

that people with a range of substantially limiting impairments are not people with 

disabilities;ò (42 U.S.C. Ä 12101 (A)(6).  ñThe definition of ñdisabilityò in paragraph (1) 

shall be construed in accordance with the following: (A) The definition of disability in 

this chapter shall be construed in favor of broad coverage of individuals under this 

chapteréthe primary object of attention in cases brought under the ADA should be 

whether entities covered under the ADA have complied with their obligations, and to 

convey that the question of whether an individualôs impairment is a disability under the 

ADA should not demand extensive analysis; ò (42 U.S.C. § 12101 (B)(4-5)). 

Pôs many injuries-in-fact each independently provide P standing to bring this 

action as follows: 1) P bought Products around year 2000 and subsequently.  P 

experienced huge barriers trying to use virtual items offered by the Products.  Any 

statutes of limitations are tolled as P was a minor.  2) P sent numerous ignored pleas to 

                                           
2
 Plaintiff has received ADA accommodations in elementary school, middle school, 
high school, for the College Boardôs SAT, and currently at the University of California 
at Santa Barbara.  These accommodations are supported by extensive medical tests 
undertaken as recently as approximately one year ago.  Each of these agencies 
extensively reviews whether an individual is disabled under the ADA before providing 
accommodations, and none of these agencies has ever denied Plaintiff was disabled per 
the ADA after receiving his examination data.  Many of these accommodations were 
received long before the ADA Amendments Act of 2008 reaffirmed the broad coverage 
of the ADA. 
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D.  3) P was and is deterred from using the Products he already owns or visiting Stores 

or otherwise to buy Products.  4) P was and is deterred from attending Events as the 

primary privileges of the Events require familiarity with the Products which has been 

denied to P.  Each separate occasion of deterrence is a separate injury.  As the Ninth 

Circuit explained: ñAs to Lujan's requirement that an injury be concrete and 

particularized, we held "that in stating that he is currently deterred from attempting to 

gain access to the Paradise store, Doran has stated sufficient facts to show concrete, 

particularized injury." Id. at 1137-38. As to Lujan's requirement that a plaintiff's injury 

be actual or imminent, we held that a disabled individual who is currently deterred from 

patronizing a public accommodation due to a defendant's failure to comply with the 

ADA has suffered "actual injury." Similarly, a plaintiff who is threatened with harm in 

the future because of existing or imminently threatened non-compliance with the ADA 

suffers "imminent injury."ò Doran v. 7-Eleven, Inc., 524 F. 3d 1034 (9th Circ. 2008) 

(citing Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-561, 112 S.Ct. 2130, 2136, 

119 L.Ed.2d 351, 364 (1992)).
3
 

V. Plaintiff Properly States a Claim Under Unruh:  As a business establishment 

operating in California, D must abide by Unruh, which guarantees that persons with 

disabilities ñare entitled to the full and equal accommodations, advantages, facilities, 

privileges, or services in all business establishments of every kind whatsoever.ò Cal. 

Civ. Code §51(b). Thus, to state an independent claim under Unruh, P need only allege 

                                           
3
 See also Botosan v. Paul McNally Realty, 216 F. 3d 827 ï (9th Circ. 2000),  Lentini v. 

California Center for the Arts, supra, Botosan v. Fitzhugh, 13 F. Supp. 2d 1047 - Dist. 
Court, SD California (1998). 
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facts showing that either: A. (1) D is a business establishment of any kind whatsoever, 

(2) The Products comprise some of the ñaccommodations, advantages, facilities, 

privileges, or servicesò of D, and (3) P lacks ñfull and equalò access to the Products 

(and/or any particular virtual items offered within the Products).  Or  B. (1) The 

Products are business establishments of any kind whatsoever, (2) P lacks ñfull and 

equalò access to the Products or any of the accommodations, advantages, facilities, 

privileges, or services of the Products (e.g. virtual items offered within the Products). 

With respect to both scenarios A and B above, the U.S. District Court for the 

Northern District of California (ñUSDC-NDCò), in ruling a web site had to remove 

barriers for the disabled, said: ñthe Unruh Act and the [Disabled Persons Act] reach 

Target.com as a kind of business establishment and an accommodation, advantage, 

facility, and privilege of a place of public accommodation, respectively.  No nexus to the 

physical stores need be shown.ò National Federation of the Blind v. Target Corp., 452 F. 

Supp. 2d 946 - Dist. Court, ND California (2006) (emphasis added) 

With respect to scenario A, the terms ñaccommodations, advantages, facilities, 

privileges and services of a business establishmentò encompass all the benefits which a 

business establishment offers. See, e.g., Rotary Club of Duarte v. Bd. of Dir. of Rotary 

Club Intôl, 178 Cal. App. 3d 1035, 1059 (Ct. App. 1986) (finding that benefits of Rotary 

Club membership included membership itselfé[and] the opportunity to attend 

ñbusiness relation conferencesò). The Complaint delineates the obvious benefits of the 

Products to Dôs customers.  (Compl. ¶¶ 3, 11, 24, 29 ï 33).  With respect to scenario B, 
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USDC-NDC held: ñthe ParentProfiles.com website is plainly a business establishment 

as defined under California law. See [Isbister v. Boys' Club of Santa Cruz, 40 Cal.3d 72, 

219 Cal.Rptr. 150, 707 P.2d 212 (1985)] (in enacting the Unruh Act, the Legislature 

intended that "business establishments" be interpreted in the broadest sense reasonably 

possible).ò Butler v. Adoption Media, LLC, 486 F. Supp. 2d 1022 (N.D. Cal. 2007). 

D rightly says P ñnever claims that Sonyôs websites were inaccessible, or that 

Sony refused him access to Sonyôs websites, or that he is unable to access the auction or 

gaming sitesò (Mot. at 19, ¶ 3) or use Dôs web sites, see (Mot. at 4 ¶ 2, 18 ¶¶ 1 ï 2, 19 ¶ 

2).  However, P does complain extensively of the inaccessibility of Dôs web services 

(i.e. the Products).  There is no reason to treat web services differently with regard to 

discrimination than web sites.  A ñweb siteò is created by using specific programming 

languages (e.g. ñHTMLò or ñPHPò).  However, a ñweb serviceò is constructed using 

different programming languages (e.g. ñC++ò or ñJavaò).   Thousands of games 

substantially similar to the Products are only usable on web sites (e.g. runescape.com).  

The idea that the choice of computer programming language a developer uses (i.e 

programming a game web site versus a web service) should affect the application of 

Unruh is absurd and analogous to covering concrete retail stores but not retail stores 

made out of bricks.  D preposterously argues that using web ñsitesò like 

www.games.com is protected pursuant to Target and Butler yet using D's Products web 

ñservicesò, is not.  D falsely suggests that Unruh and the ADA prohibit only ñintentional 
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discriminationò against the disabled (Mot. at 2, ¶ 2).  This is simply not the case for 

either the ADA or Unruh.  See Munson v. Del Taco, Inc. 46 Cal.4th 661, 678 (2009). 

P acknowledges D manufactures the Products, but reiterates that D also owns, 

develops, operates, distributes, maintains, markets, and sells the Products.  By stating: 

ñStern has no legally viable claim against Sony in its capacity of a manufacturer of a 

product. éThe text of the statute simply does not apply to manufacturers éò D 

purports to exempt from Unruh all businesses with manufacturing components (Mot. at 

6, ¶ 2).  Certainly no conglomerate which simultaneously owns retail stores and 

manufactures stairways escapes liabili ty for inaccessible stairways used in their stores 

because they manufactured them.  Furthermore, none could claim such ñmanufacturerò 

exculpability to prohibit members of any specified race from using the stairway.  Such 

broad, arbitrary and illogical exception would most certainly be rejected.  The CSC has 

repeatedly construed Unruh liberally to apply to the full gamut of business entities
4
 

reasoning: ñThe Legislature used the words ñallò and ñof every kind whatsoeverò in 

referring to business establishments covered by the Unruh Act (Cal. Civ. Code § 51), 

and the inclusion of these words without any exception and without specification of 

particular kinds of enterprises, leaves no doubt that the term ñbusiness establishmentsò 

was used in the broadest sense reasonably possibleéThe word ñestablishment,ò as 

broadly defined, includes not only a fixed location, such as the ñplace where one is 

permanently fixed for residence or business,ò but also a permanent ñcommercial force 

                                           
4
 See Burks v. Poppy Const. Co., 57 Cal. 2d 463, 468-469 (1962); Warfield v. Peninsula 

Golf & Country Club, 10 Cal. 4th 594, 621 (1995); OôConnor v. Village Green Owners 
Assôn, 33 Cal. 3d 790, 795 (1983). 
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or organizationò or ña permanent settled position as in life or business.ò ò O'Connor, 33 

Cal. 3d at 795 (quoting Burks, 57 Cal. 2d at 468) (emphasis added). 

D is clearly a business establishment under the CSCôs ñbroadest as reasonably 

possibleò and ñpermanent commercial force or organizationò standards.  Likewise, the 

Products themselves fall within the definition of a business establishment for the 

purposes of Unruh.  The Products, which are interactive digital programs run by end-

users, connect to the same Sony computer servers
5
 continuously.  For many people, the 

Products are more of a permanent commercial force than their nearest brick-and-mortar 

stores which may tend to come and go frequently.  In fact, the so-called "persistent 

world" nature of the Products is one of their greatest selling points.  See Exhibit 1 

attached hereto
6
.  See Exhibit 2 attached hereto

7
.  See Exhibit 3 attached hereto

8
.  These 

ñpersistent worldsò comprising the Products offer vast amounts of virtual items that can 

be commercially sold (as facilitated by D and otherwise for thousands of real life 

dollars).  The web site www.thesaurus.com provides ñpersistentò as a synonym for 

ñpermanentò
9
.  Therefore, the Products epitomize what the CSC had in mind when they 

defined business establishments as including ñnot only a fixed locationé but also a 

                                           
5
 the physical devices that maintain and electronically distribute the Productsô content 

from Sony to the end-users 
6
 a screenshot of a Yahoo shopping web site, showcasing on the left-hand pane "Brand 

Sony Online Entertainment" and ñStyle Persistent World Online RPG" (emphasis in the 
form of highlighting added for convenience) 
7
 at the top right for a promotion from sony.comôs web site offering a public 
accommodation for fans of ñThe Agencyò which ñis a fast-paced action shooter based in 
a persistent world!ò (emphasis in the form of highlighting added for convenience) 
8
 at the top center for a promotion from sony.comôs web site selling prospective 

customers with the idea that "[t]he persistent world hosts thousands of other players for 
you to interact and adventure with." (emphasis in the form of highlighting added for 
convenience) 
9
 Available at:  http://thesaurus.com/browse/permanent 
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permanent ñcommercial force or organizationò or ña permanent settled position as in 

life or business.ò  O'Connor, 33 Cal. 3d at 795 (quoting Burks, 57 Cal. 2d at 468) 

(emphasis added). 

VI . Sonyôs Inaccurate Contentions Regarding Unruh :  D relies on outdated or 

inapposite law to support most of its legal theories regarding Unruh.  For example, Mot. 

At 7, ¶ 4 states: ñThe primary purpose of the Unruh Act óis to compel recognition of the 

equality of all persons in the right to a particular service offered by an organization or 

entity covered by the actô Curran v. Mt. Diablo Counsel of the Boy Scouts, 147 Cal. 

App. 3d 712, 733, 195 Cal. Rptr. 325, 336 (1983)ò.  This reference comes from 1983, 9 

years prior to Unruhôs incorporation of the ADA.  Unruhôs incorporation of the ADA in 

1992 dramatically expanded the responsibilities of covered entities in that they could 

not merely ñcompel recognition of equality of all personsò Id., these entities now have 

an affirmative obligation to provide reasonable accommodations that are not unduly 

burdensome.  See Cal. Civ. Code § 51(f). 

D relies extensively on Turner v. American Med. Colleges, 167 Cal. App. 4
th
 

1401, 85 Cal. Rptr. 3d 94 (2008).  This reliance is misplaced.  The Turner court 

provides: ñWe emphasize that our holding today is a narrow oneðthat the Unruh Civil 

Rights Act and DPA do not, by their own terms, require performance-related 

accommodations éfor MCAT applicants with é disabilitiesé We also emphasize that 

plaintiffs asserted no cause of action based on a violation of the ADA, and that the issue 

of whether AAMC has properly applied ADA standards to accommodation requests is 
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not before us.ò  Id. (emphasis added).  D states that ñ[t]he AAMC had established 

certain standards for the é MCATé  These standards are neutral and extend to all 

applicants regardless of their membership in a particular groupò (Mot. at 8, ¶ 3).  Dôs 

statement is false.  The MCAT does provide ñperformance-related accommodationsò 

such as, inter alia, extra time 
10

.  The Association of American Medical Colleges 

(ñAAMCò) admits various accommodations are required by law when they say ñ[t]he 

Association of American Medical Colleges (AAMC) is committed to providing all 

individuals with an opportunity to demonstrate their proficiency on the MCAT exam, 

and that includes ensuring access to those with disabilities in accordance with relevant 

law.ò
11

 (emphasis added).   

D analogizes that the Turner ñ[p]laintiffs were basically asking the court to 

require the AAMC to change its product (the standardized exam) to accommodate 

plaintiffsô disabilities.ò (Mot. at 8, Æ 3).  D states ñ[t]he same legal principles apply to 

Sonyôs productsò (Mot. at 9, Æ 3).  Dôs mischaracterization of Turner is the thrust of Dôs 

Mot.  The fact that the AAMC and every other high-stakes testing company (e.g. the 

LSAC
12

, the College Board
13

, and the GMAC
14

) do provide reasonable 

accommodations, have and/or would provide them to P, and publicly admit legal 

responsibility to do so, should compel the Court to deny Dôs Mot.  Turner held the 

Unruh definition of disability refers to the California Government Code 12926 and 

                                           
10

 See http://www.aamc.org/students/mcat/accommodations/start.htm 
11

 See http://www.aamc.org/students/mcat/accommodations/start.htm 
12

 See http://www.lsac.org/LSAT/accommodated-testing.asp 
13

 See http://www.collegeboard.com/ssd/student/index.html 
14

 See http://www.gmac.com/gmac/thegmat/testtakersupport/testcenters/ada.htm 
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12926.1 definition of disability: ñthe Legislature has determined that the definitions of 

"physical disability" and "mental disability" under the law of this state require a 

"limitation" upon a major life activity, but do not require, as does the Americans with 

Disabilities Act of 1990, a "substantial limitation." This distinction is intended to result 

in broader coverage under the law of this state than under that federal act.ò Id. 

(emphasis added). 

The relevant point of Turner was that someone who took a high-stakes test in 

California affecting national competitive rankings should not receive advantages over 

the non-disabled if they merely had an impairment that ñlimitsò them as opposed to one 

that ñsubstantially limitsò them.  It may not be a ñreasonable accommodationò for a 

Californian with comparatively minor difficulties to get, e.g., 150% extra time when 

that same accommodation only applies to someone with much more severe disabilities 

in Nevada or New York.  A Californian should not be accommodated when a Floridian 

with exactly the same degree of impairment would not qualify for such on the same test. 

Although it is understandable that the Turner court wanted to protect the fairness 

of the MCAT competition as it pertained to non-Californians, there is hardly 

comparable consequence to anyone should a disabled Californian receive Unruh Act 

accommodations for the Products.  Regardless, Pôs disabilities do ñsubstantially limitò 

major life activities in accordance with ADA standards.  To paraphrase D, P asked the 

College Board ñto change its product (the standardized exam) to accommodate 

plaintiff[ós] disabilities.ò (Mot. at 8, ¶ 3).  The College Board did so, just as they admit 
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the law requires them to do.  To quote the unanimous decision by the CSC in Munson: 

ñé the Unruh Civil Rights Act "must be construed liberally in order to carry out its 

purpose," which is to "create and preserve a nondiscriminatory environment in 

California business establishments." (Angelucci v. Century Supper Club, supra, 41 

Cal.4th at p. 167.)  The Legislature having decided, in the 1992 amendment, to pursue 

the Unruh Civil Rights Act's goal of equality by incorporating ADA accessibility law 

into California's own law, é we may not choose a restrictive reading of that amendment 

over a reasonable reading that gives full effect to the law's guarantees.ò Munson, supra 

(quoting: Angelucci v. Century Supper Club (2007) 41 Cal.4th 160, 167 [59 Cal.Rptr.3d 

142, 158 P.3d 718]).  Unruhôs § 51, subdivision (f) is the provision that incorporates the 

ADA.  D seeks to construe this provision narrowly instead of ñliberallyò as required by 

the CSC.  D asserts statutory compliance so long as it applies a single standard policy to 

all (regardless of disability).  Such a construction of § 51, subdivision (f) would render 

the entire provision meaningless.  ñEmanating from and modeled upon traditional 

ópublic accommodationsô legislation, the Unruh Act expanded the reach of such statutes 

[e.g., the ADA insofar as the ADA is now fully incorporated into the Unruh Act] from 

common carriers and places of public accommodation and recreationé to include óall 

business establishments of every kind whatsoever.ò Marina Point Ltd. V. Wolfson, 30 

Cal. 3d 721, 731, 180 Cal. Rptr. 496, 502 (1982).  The CSC holdings in Munson and 

Marina Point require that D afford reasonable accommodations.  In light of Unruhôs 

comprehensive purpose and its incorporation of the ADAôs specific affirmative duty to 
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reasonably accommodate, D cannot argue that ñthe Unruh Act does not extend to 

practices and policies that apply equally to all personsò (Mot. at 9, ¶ 1).  Walmart would 

not obtain dismissal of an Unruh Act claim if, e.g., they had no disabled parking spaces, 

by arguing that the disabled have equal right to first-come, first-served parking.  

McDonaldôs could not justify lack of wheelchair ramps, claiming the stairs are available 

to anyone and it will serve anyone who comes through its doors.  Dôs contentions are 

comparably absurd examples of offering the same inaccessible ñopen doorò policies to 

all.  Dôs reasoning succeeded decades ago, but not subsequent to Unruhôs incorporation 

of the ADAôs specific affirmative obligations regarding reasonable accommodations for 

the disabled
15
.  To quote the Ninth Circuit: ñThe purpose of the ADA's reasonable 

accommodation requirement is to guard against the facade of "equal treatment" when 

particular accommodations are necessary to level the playing field.ò McGary v. City of 

Portland, 386 F. 3d 1259 (9th Circ. 2004).  "[D]iscrimination against persons with 

disabilities differs from discrimination on the basis of, for example, gender, or race... a 

person with a disability may be the victim of discrimination precisely because she did 

not receive disparate treatment when she needed accommodation." Presta v. Peninsula 

Corridor Joint Powers Bd., 16F.Supp. 2d 1134, 1136 (N.D. Cal. 1998). 

D mentions California Civil Code section 54 et seq. (ñDPAò) (Mot. at 9, ÆÆ 2 - 3).  

DPA is a completely different statute from Unruh and as P has not brought suit under 

the DPA there is no reason to discuss any such issues. 

                                           
15

 see, e.g.,Munson v. Del Taco, supra,  Californians for Disability Rights v. Mervyn's 
LLC, 165 Cal. App. 4th 571, 1st Dist., Div. 4 (2008). 
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D argues the Products are the same as an insurance companyôs products regarding 

disability law.  The 9
th
 circuit has reasoned in Chabner v. United of Omaha Life Ins. 

Co., 225 F. 3d 1042 (9th Circ. 2000) that Unruh extends to insurance policies:  ñThe 

Unruh Civil Rights Act works to ensure that all persons receive the full 

accommodations of any business within California, regardless of the person's 

disabilitiesé See Koire v. Metro Car Wash, 40 Cal.3d 24, 219 Cal.Rptr. 133, 707 P.2d 

195, 197 (1985).ò Id.
16

  The difference between D and insurance companies is that 

insurance companies have safe harbor provisions and D does not.  See DOJ Amicus 

Brief
17

 for Doe v. Mutual of Omaha Ins. Co., 179 F.3d 557, 559 (7th Cir. 1999). 

D directs us to Butler v. Adoption Media, LLC, 486 F. Supp. 2d 1022 (N.D. Cal. 

2007) an Unruh Act case where a business operated web sites to facilitate adoptions 

ñ[f]or an example of the proper application of the Unruh Act in an internet contextò 

(Mot. at 18, ¶ 1).   D admits that ñ[a]t the pleading stage, plaintiffs were rightly allowed 

to proceed with their Unruh Act claim.  It was a commercial enterprise, consisting of a 

web site where prospective parents could post profiles for a fee.ò  (Mot. at 18, ¶ 1, 

emphasis added).  The Products also involve fees (both initial purchase fees and in 

many cases monthly subscription fees).  D thus concedes web sites, which only differ 

from the Products in any way because they are written in a different computer 

                                           
16

 See also Carparts Distribution Ctr., Inc. v. Automotive Wholesalers Assoc. of New 
England, Inc., 37 F.3d 12, 19-20 (1st Cir.1994) (holding that "public accommodations" 
encompasses more than actual physical structures and includes the defendant insurance 
company); Goldman v. Standard Ins. Co., 341 F. 3d 1023 9th Circ. 2003; Torres v. 
Unum Life Insurance Company, Dist. Court, ND California (2009)). 
17

 Available at www.ada.gov/briefs/doebr.doc 
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programming language (see above at 8, ¶ 1) are ñcommercial enterprisesò that are 

ñrightlyò subject to Unruh.  For an Unruh Act case involving the Internet and disability 

related accommodations, see the Smith v. Hotels.com settlement
18

.  The comparison 

between how these smaller companies removed accessibility barriers pursuant to Unruh 

and Dôs refusal to do anything whatsoever in furtherance of that goal is stark. 

The Target court (following the 9
th
 circuit) upholds the high bar of a motion to 

dismiss when a plaintiff  pleads a claim under both the ADA and Unruh: ñ[I]n  1992, the 

California legislature amended the Unruh Civil Rights Act to state that a violation of the 

ADA is a violation of Unruh. Cal. Civ. Code § 51(f). Thus, a plaintiff who pleads a 

violation of the ADA does not need to allege anything further in order to state a claim 

under the Unruh Act. Lentini v. California Cntr. for the Arts, 370 F.3d 837, 847 (9
th
 Cir. 

2004).  Since plaintiffs state a claim under the ADA, they state a claim under the Unruh 

Act as well and the court need not reach defendantôs challenges to plaintiffsô Unruh 

claims.ò Target, supra.  P pleads a violation of both Unruh and the ADA.  Accordingly, 

Dôs Mot. as it pertains to Unruh should be denied. 

VII.  Plaintiff Properly States a Claim Under Title III of the ADA:  Pôs Complaint is 

clear.  It states that the Products are ñgoods, services, facilities, privileges, advantages, 

or accommodations of an entityò covered by the ADA.  It enumerates the covered 

                                           
18

 available at 
http://www.dralegal.org/downloads/cases/Hotels.com/Settlement.Agmt_without.exhibit
s.pdf .  In Smith, a case brought under Unruh (but not the ADA), hotels.com and 
expedia.com agreed to provide trained disability support personnel to contact any 
hotel(s) a disabled person wishes to book and attempt to register a room meeting that 
disabled personôs specific accessibility needs.  Additionally, hotels.com and 
expedia.com agreed to provide accessibility tools on their respective web sites.   
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entities as:  1) Dôs real-world Events that revolve exclusively around the Products; and 

2) the brick-and-mortar Stores that sell the Products.  D, however, mistakenly treats the 

Complaint as though it asserted that the Products are places of public accommodation 

(Mot. at 10, ¶ 2).  Whether or not the Products fall under that definition is irrelevant, as 

this case does not involve a company that only exists in cyberspace.  Thus, Dôs 

discussion of places of public accommodation under the ADA fails to address the actual 

basis of Pôs ADA claim which easily rests within the ADAôs definition.  The physical 

Stores selling Products are clearly places of public accommodation.  The sole purpose 

of Dôs real-world Events is informed discussion and socializing about the Products.  

Without access to the Products, this socializing (the only point of  Events) would be 

discriminatorily denied or offered unequally in violation of the ADA. 

Title III of the ADA specifically obligates a covered entity to: (1) remove 

communication barriers where such removal is readily achievable; (2) modify its 

policies and practices where such modification would not cause a fundamental 

alteration; and (3) provide auxiliary aids and services to the extent this would not be an 

undue burden. 42 U.S.C. §§12182(b)(2)(A)(ii)-(iv).  In the section entitled ñspecific 

prohibitions,ò it defines discrimination to include: ña failure to take such steps as may 

be necessary to ensure that no individual with a disability is excluded, denied services, 

segregated or otherwise treated differently than other individuals because of the absence 

of auxiliary aids and servicesò 42 U.S.C. § 12182(a)(2)(A)(iii).  In regulations 

implementing this section, the Department of Justice (ñDOJò) has clarified that the 
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ADA requires all public accommodations to communicate effectively with customers 

who have disabilities related to hearing, vision, or speech. 28 C.F.R. § 36.303(c);
19

  

Restaurants need not have Braille menus, but must ensure employees explain menus to 

blind customers.  Museumsô audio tours must provide alternative formats for deaf 

patrons.  Dôs repeated refusal to discuss the mere possibility of remedying Products 

barriers, considering less lucrative game providers do, violates these requirements. 

As the DOJ clarifies: ñIt is well settled that remedial statutes are to be interpreted 

broadly to further their underlying purposes.  Jefferson County Pharmaceutical Ass'n v. 

Abbott Labs., 460 U.S. 150, 159 (1983); Gomez v. Toledo, 446 U.S. 635, 639 (1980).  

This rule of statutory construction applies with special force here in view of the 

sweeping goals that Congress announced when it enacted the ADA.  See City of 

Edmonds v. Oxford House, Inc., 514 U.S. 725, 731 (1995) (giving "'generous 

construction'" to the Fair Housing Act in light of the "'broad and inclusive'" goals of that 

statute).ò (DOJ amicus brief for for Doe v. Mutual of Omaha Ins. Co., supra
20

).  Title III  

applies where, as here, the barrier to access is intangible or even off site from the public 

accommodation.  Courts have thus held that Title III applies to intangible barriers to a 

service that has a nexus with a physical place of public accommodation. In Rendon v. 

Valleycrest Productions, 294 F.3d 1279 (11th Cir. 2002), the court explained that, ñ[a] 

reading of the plain and unambiguous statutory language at issue reveals that the 

definition of discrimination provided in Title III covers both tangible barriers éand 

                                           
19

 see also Nondiscrimination on the Basis of Disability by Public Accommodations and 
in Commercial Facilities, 56 Fed. Reg. 35544, at * 33, (July 26, 1991). 
20

 Available at www.ada.gov/briefs/doebr.doc 
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intangible barriersé that restrict a disabled person's ability to enjoy the defendant 

entity's goods, services and privileges.ò Rendon, 294 F.3d at 1283 (internal citations 

omitted).  Moreover, the Eleventh Circuit explained, a place of public accommodation 

cannot discriminate against persons with disabilities simply because the discrimination 

occurs off site. Id. at 1284-85.  D has preserved intangible barriers that deny the 

disabled an equal opportunity to receive and participate in many of the services and 

advantages provided to non-disabled patrons of the Events, the Stores, and the Products.  

As this Court said in Kotev v. First Colony Life Ins. Co., 927 F. Supp. 1316 - Dist. 

Court, CD California 1996: ñTitle III's reference to "place" does not require a plaintiff to 

be physically present at the place of public accommodation to be entitled to non-

discriminatory treatmenté  If Title III is violated only by discrimination that prevents 

physical access to a place of public accommodation, then many persons who do not 

suffer from a physical handicap but are explicitly protected by Title III could bring a 

Title III claim only if the public accommodation took affirmative steps to block such 

persons' physical access.  The Court does not believe that Congress intended such an 

anomalous result.ò Id. 

VIII.  Sonyôs Inaccurate Contentions Regarding the ADA:  D principally relies on 

Weyer v. Twentieth Century Fox Film Corp., 198 F.3d 1104 (9th Cir. 2000), holding 

ñsome connection between the good or service complained of and an actual physical 

place is required.ò Id. at 1114.  This ñconnectionò is exactly what P alleges.  There can 

be no greater "connection between the good or service complained of and an actual 
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physical place" (Id.) than Events that revolve completely around such goods or services.  

As the 2
nd

 Circuit elaborated: ñWe find no merit in Allstate's contention that, because 

insurance policies are not used in places of public accommodation, they do not qualify 

as goods or services "of a place of public accommodation." The term "of" generally 

does not mean "in," and there is no indication that Congress intended to employ the term 

in such an unorthodox manner in Section 302(a) of Title III. Furthermore, many of the 

private entities that Title III defines as "public accommodationsòé sell goods and 

services that are ordinarily used outside the premises. On Allstate's interpretation, a 

bakery's refusal to sell bread to a blind person would fall outside the scope of the statute. 

We see no basis for readingé so narrowly. Cf. id. § 12101(b)ò. Pallozzi v. Allstate Life 

Ins. Co.,198 F. 3d 28 (2
nd

 Circ. 1999) 

D cites Access Now, Inc. v. Southwest Airlines, Co., 227 F. Supp. 2d 1312 (S.D. 

Fla. 2002), wherein the court decided that a web site ï southwest.com ï was not a place 

of public accommodation. While the Florida court decided that 2002 case inconsistently 

with legislative intent, it has nothing to do with the instant matter.  P has not asserted 

that the Products are places of public accommodation pursuant to Title III.   D cites 

Torres v. AT&T Broadband, LLC, 158 F. Supp. 2d 1035 (N.D. Cal. 2001), where a 

plaintiff claimed that a digital cable program guide that assisted a viewer in finding data 

on and viewing programs on a home television was a place of public accommodation.  

Pôs allegations in this case are in no way comparable to the allegations in Torres.  The 

Events and the Stores, not the Products, are the relevant places of public 
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accommodation under the Title III claim in this case.  The Products here are 

indisputably a good, service, privilege, and/or advantage that is connected to and 

integrated with Dôs real-world Events and the brick-and-mortar Stores.  

The same term ñservices,ò which appears also in Title II of the ADA, 42 U.S.C. 

§12132, dealing with public entities, has already been held broad enough to cover the 

web site of a public entity when said web site displayed route and scheduling 

information for public transit. Martin v. Metro. Atlanta Rapid Transit Auth., 225 F. 

Supp. 2d 1362, 1377 (N.D. Ga. 2002).  Dôs overly restrictive approach to the ADA 

squarely conflicts with Congressôs intent. The purpose of the ADA is: ñ(1) to provide a 

clear and comprehensive national mandate for the elimination of discrimination against 

individuals with disabilities; é(4) to invoke the sweep of congressional authorityéin 

order to address the major areas of discrimination faced day-to-day by people with 

disabilities.ò 42 U.S.C. Ä12101(b) (ñPurposeò) (emphasis added).
21

 

The legislative record is also clear that Congress intended the ADA to apply to 

new and emerging technologies. Their committee report states: ñIndeed, the Committee 

intends that the types of accommodation and services provided to individuals with 

disabilities, under all of the titles of this bill, should keep pace with the rapidly changing 

technology of the times. This is a period of tremendous change and growth involving 

                                           
21

 Congressôs stated goal in enacting the ADA was to extend broad civil rights 
protections to disabled persons, thereby eliminating the need for further legislation in 
this area.  H.R. REP. NO. 101-485, pt. 3, at 26 (1990). Congressôs ultimate intent in 
enacting Title III was to provide persons with disabilities the right to participate fully in 
everyday life.  See remarks of Sen. John Kerry, 135 CONG REC. S4984, S4997 (1990) 
(ñTalking on the telephone, following a sports game on television, or operating a word 
processor are all activities that most of us take for granted, yet they too are needlessly 
unavailable to many of the disabled.ò). 
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technology assistance and the Committee wishes to encourage this process.ò H.R. REP. 

NO. 101-485, pt. 2, at 108 (1990). 

IX.  Sony Seemingly Argues Against Disabilities Law as a Whole:  D asserts that 

catastrophic consequences would result if D were held to have a duty to remove 

accessibility barriers because different people experience different barriers.  D 

speculates as to all of the infinite disabilities and accommodations that D might contend 

with e.g. if D employed someone with learning disabilities, it would have to provide 

reasonable accommodations even if such would not obviate the need to provide ramps 

for the wheelchair-bound.  If a blind person walked into a D store, he or she would be 

allowed to bring in a guide dog even if D already provided ramps.  The list goes on, but   

these arguments are not specific to D or the Products, nor do they take into account the 

fact that accommodations can be denied if they are unreasonable, unduly burdensome, 

or constitute fundamental alteration.  They are arguments against Unruh and the ADA 

themselves, and as such, moot.  Indeed, many companies might prefer to exclude those 

with disabilities if they found it to be in their financial best interests.  If companies did 

not act in this manner, there would simply be no need for Unruh or the ADA. 

PGA Tour, Inc. v. Martin, 532 US 661 ï S. Ct. (2001) is persuasive.  In PGA 

Tour, a gifted athlete sued under ADA Title III requesting the accommodation of using 

a golf cart when the rules were such that golf carts were prohibited.  The Supreme Court 

could have decided that allowing a golf cart in this case would unacceptably restrict 

businesses in the ways imagined by D (Mot. at 25, ¶ 1).  However, the Supreme Court 
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did not accept such apocalyptic reasoning regarding the issue of disability 

accommodations stating: ñCongress intended that an entity like the PGA not only give 

individualized attention to the handful of requests that it might receive from talented but 

disabled athletes for a modification or waiver of a rule to allow them access to the 

competition, but also carefully weigh the purpose, as well as the letter, of the rule before 

determining that no accommodation would be tolerable.ò Id. emphasis added.  D fails 

miserably to meet the Supreme Courtôs standard.  D confidently admits as much when 

they state ñthe dispositive facts are not in dispute and the sole issue is whether there is 

liability as a matter of substantive lawò (Mot. at 22, ¶ 3). 

X. Constitutionality : The ADA has already been ruled constitutional.  As the Ninth 

Circuit explained when addressing this question: ñCongress's power to pass legislation 

under the Fourteenth Amendment is very broad.  As the Supreme Court explained: 

óCorrectly viewed, § 5 is a positive grant of legislative power authorizing Congress to 

exercise its discretion in determining whether and what legislation is needed to secure 

the guarantees of the Fourteenth Amendment.ô [Katzenbach v. Morgan, 384 U.S. 641, 

651, 86 S.Ct. 1717, 1723-24, 16 L.Ed.2d 828 (1966)] at 1723-24.  ò Clark v. State of 

California, 123 F. 3d 1267 (9th Circ. 1997) 

D cites Video Software v. Schwarzenegger, 556 F. 3d 950 (9
th
 Circ. 2009) 

concerning restrictions on sales of ñviolent video gamesò to minors.  This decision is 

irrelevant because regulation of violent content is not subject to constitutional 

safeguards.  With respect to anti-discrimination statutes, unlike regulation of violence, 
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there is a constitutionally codified compelling state interest in equality.  This Court 

should be guided by one of the cases D cited for support.  Butler v. Adoption Media, 

supra involved a defendant who claimed the right to discriminate was grounded in the 

right to free expression.  The Butler court found: ñMoreover, even if the 

ParentProfiles.com website were deemed to have some expressive component, 

defendants still cannot prevail in their First Amendment argument. Under the test set 

forth in United States v. O'Brien, 391 U.S. 367, 88 S.Ct. 1673, 20 L.Ed.2d 672 (1968), a 

governmental regulation that places a burden on expressive activity is sufficiently 

justified if it is within the constitutional power of the government, if it furthers an 

important or substantial governmental interest, and if the incidental restrictions on 

alleged First Amendment freedoms are no greater than is essential to the furtherance of 

that interest. Id. at 377, 88 S.Ct. 1673.ò Id.  We must respect Congressô intent ñto invoke 

the sweep of congressional authorityò (42 U.S.C. § 12101(b)(4)) as the 9
th
 Circuit has. 

D seems to claim the free expression protection of the First Amendment. 

However, D is not asked to refrain from publishing its content.  On the contrary, P 

merely seeks access to it.  Pôs difficulty processing elements of the Products compare to 

a blind personôs difficulty processing a menu at a restaurant.  It is unpersuasive for the 

restaurant to argue that they have a free expression right to make the menu inaccessible, 

thereby denying equal access to the food (see 28 C.F.R. § 36.303(c)).  Similarly D 

cannot argue it has a free expression right to make an interface for the Products 

inaccessible, thereby denying access to the many virtual items within the Products.  
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Many of the virtual items offered by the Products have real-world monetary values 

exceeding restaurantsô food prices.  A store could not claim a free speech right to say 

"no women allowed". An employer could not lawfully claim a free speech right to 

degrade employees due to disabilities.  The 1
st
 amendment affords D no right to 

discriminatorily erect or maintain barriers in the Products. 

D attempts to abrogate much of the ADA, e.g. 42 U.S.C. §§12182 (b) (2) (A) (ii) -

(iv) (removal of communication barriers, modification of policies and practices, 

provision of auxiliary aids and services).  A barrier to communication is not part of the 

communication itself.  Auxiliary aids and services are by definition additions as 

opposed to modifications and would not change any of D's "expression".  For example, 

a separate program (i.e. an auxiliary aid or service) could add the Visual Cues 

referenced throughout the Complaint without changing the computer programming code 

of the Products themselves.  There are many alterations to policies and practices that 

would not involve D at all, such as allowing third party tools to function as disability 

aids.  As it stands now, D's End-User License Agreement directly prohibits other entities 

from adding accessibility features to the Products.  This is analogous to a convention 

center that forbids patrons from hiring their own sign language interpreters. 

XI. Conclusion:  For all of the foregoing reasons, Dôs Mot. should be denied. 

DATE: January 18, 2010   BY:  /S/ Andrew R. Stern 

ANDREW R. STERN  Attorney for Plaintiff ALEXANDER STERN
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EXHIBIT 1 

 

Also available at: 

http://shopping.yahoo.com/s:PC%20Games:4168-

Brand=Sony%20Online%20Entertainment:2488-

Style=Persistent%20World%20Online%20RPG;_ylt=AkWycjSaJ.lwgoBh8ykRQLqZ

L.EE?y=gn&clink=&view=&showresults=45 
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EXHIBIT 2 

 

Also available at: 

http://events.station.sony.com/fanfaire/schedule.vm 
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EXHIBIT 3 

 

Also available at: 

http://everquestonlineadventures.station.sony.com/content.vm?page=FAQ 
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