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Andrew R. SternEsq.(SBN 78318)
andystern1000@gmail.com
31659 Sea Level Dr.

Malibu, California 90265
Telephone(310) 4571723

Fax (310) 4576304

Attorneyfor Plaintiff

UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

ALEXANDER STERN, CASE NO. CV09-7710 PA (FFMx)
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I. Introduction: Plaintiff Alexander Sterni{ P | a i nfit B aefgsaad isdenied full

and equal access to each and ab& f e n d a rotr s G pifwéndtve digital game

products and each and every upgrade, sepatdh, anaxpansionfor same

(A Pr o d ubd tMetion)ta Dismiss( Mot.o ,)served orP on ChristmasEve,asserts
none of the followingn 1) - 5) constitutefiall business establishments of every kind
whatsoevad or fpl aces of publ i cTitlaldafthenmo d
Americans With Disabilities Act, 42 U.S.C. 88 121efiseq(  ADAO) and
California Unruh Civil Rights Act, California Civil Code 88 Ht,seq( i Unr u h
respectively:1) D,2)Déwe b si t e (Wheresglls theoPmoduc)s3) the
many and various brickndmortar stores which are licensedDyo sell theProducts
( it r edsThepublic eventoperated by basedexclusivelyon theProducts

( A E v e and5ptide)Producten their ownright as persistent virtuglameworlds. On
the contraryD, sony.comthe Productsthe Eventsand the Storemesidewithin the
broad scope onruh The animating theorgf plaintiffGs ADA claim is that the
Productsare goods, services, facilities, privileges, advantages, or accommodatior
connected tplaces of public accommodatidire. D, the Storesand the Evenjsvhich
are naccessible t&. D6 mcorrectly narrow interpretatis ofUnruhand the ADA, if
adopted by this Court, woulgnderthe internet essafehaven ér discimination of all
kinds andwould arbitrarily allow certain types of businesses to discrimiattll.

The controlling authaties barsuch a narrow interpretatiaf either the ADA otUnruh

a t

0)

S

1-
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[I. Factual Allegations D owns developsoperatesgistributes maintainsmarkets,

and sells the Products. The Products are sold both over Internstt@égetuch as
sony.comandin Stores.D operatesealworld public Events that affedhe benefits
and content comprising soroe all of the ProductsPrior toP bringing suit,D ignored
P's postabnd electronic matequesting disability accommodaticsasdtold P point
blankover the phone thatonewould be madeD totally disregardeds multiple
request$o engage withP in a dialogue, andefuses to conduenyinteractive process
to see ifsomeaccessibility barriers cdme removedvithout undue burdenMany
companies whose resources pale in comparisonisthave a wide array of
accessibility features their gams, including whaP has requested and much more
Accordingly, the vast majority of the content comprising the Prodweisand
continuego be deniedo P. P could accesmostof the servicesnd privileges of the
Products witlsimplevisual or auditorycues,or applications provided for free by thirg
party hobbyists if allowed to by. (See Comply 27). Such aid€ould have been
facilitated or at leasfiscussed hab interacedwith P. Theseunremediedarriers
denyP full and equal access to the goppsvilegesand servicse of the Stores, the
EventsD, and the Products themselves

I1l. The High Bar of a Motion to Dismiss Under Feleral Rule of Civil Procedure

12(b)(6), a federal court may ndismiss a complaint for failure to state a claim unle
appears beyond doubt that the plaintiff can prove no set of facts in support of his

which would entitle him to relie€onley v.Gibson 355 U.S. 41, 446, 78 S.Ct. 99, 2

ss it

clair

-2
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L.Ed.2d 80 (1957).The allegations contained in the complaint must be construed
light most favorable to the plaintiff, and all material allegations in the com@daias
well as any reasonable inferentede drawn from thed must be accepted as true

Hospital Bldg. Co. v. Trustees of the Rex Hospabs U.S. 738, 96 S.Ct. 1848, 48

L.Ed.2d 338 (1976): P6 somplaintunequivocallyestablishesufficient facts and
inferences reamably drawn from therfor the Gurt to construe in the light most
favorable tdP that the Products agoods orservices of Unruh and ADAregulated
entities Said lightalso showshe Productasbusiness establishmentsderUnruh

V. Standing: The Complaint, fairly consted in light of the high standards for a

motion to dismiss, establishes that
Asubstantially | imitso a fAmajor | if e
(See Complf13, 7, 28) . iskRan iadividual gviehdnultiple Edrning e

di sabi | i tfi7evhomade Sevarapditempts to identify to D (ConyB). how

his i mpairments resulted in his inahbi

comprising the Products by virtue of beungable to locate friends, characters and
I tems across t he G4d728). mhg ADAlinaludésexamses of (
major | ife activities such as fAseein
wor ki ng. 0 12102 @)(A) P % s Qlprodessing learning disability

substantially I imits al/l 6 of these

Complaint, that Rannot adequately visually process the Products, establishes the

n th

N

v

! See alsd\L Indus., Inc. v. Kaplan792 F.2d 896, 898 (9th Cir.1986).
-3-
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inference that Pods didosabifilmaf io® Hthdi $ @b
Complaint is sustained, proof of the
The 2008 amendment s daofiedithiatenangk jDdicial( A
decisions regardingDA disability were too narrovTheADAAA st at es:
of these Supreme Court cases, lower courts have incorrectly found in individual ¢
that people with a range of substantially limiting impairments are not people with
di sabilities; o (47ZhedefitiondfidAsa®Pi01lt ¢ A
shall be construed in accordance with the follow{#g: The definition of disability in
this chapter shall be construed in favor of broad coverage of individuals under th
chapteé the primary object of attention in casesughbt under the ADA should be
whether entities covered under the ADA have complied with their obligations, ang
convey that the question of whether
ADA should not demand e XtAH0lgB)dwbe. anal
PO many injuriesin-fact each independently provide P standing to bring this
action as follows1) PboughtProductsaround yeaP000 and subsequently. P
experienced huge barriers trying to use virtual items offered by the Produnsts.

statutes of limitations afelled as P was a mino2) Psent numerous ignored pletas

? Plaintiff has received ADA accommodations in elementary school, middle schoo
hi gh school, for the Coll ege Boar dos
at Santa Barbara. These accommodations are supported by extensive medical t
undertaken as recéyis approximately one year ago. Each of these agencies

|

A D

[ASEe:

)

S

] to

a n

y s

,
S
ests

extensively reviews whether an individual is disabled under the ADA before providin

accommodations, and none of these agencies has ever denied Plaintiff was disa
the ADA after receiving hisxamination data. Many of these accommodations we
r(?ctﬁlv;ea\legng before the ADA Amendments Act of 2008 reaffirthedoroad coverag
of the :

ple
e
al

-

-4
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D. 3) Pwas and igleterred from using the Products he already cavngsiting Stores
or otherwise to bufProducts.4) Pwas and isleterred fromattendingevents as the
primary privileges of the Eventgquirefamiliarity with the Products whichas been
denied to P. Each separate occasion of deterrence is a separate injury. As the |
Circuit ex pujans reqairegmentihatsn injuoy be concratel
particularized, we held "that in stating that he is currently deterred from attemptin
gain access to the Paradise stB@anhas stated sufficient facts to show concrete,
particularized injury.'ld. at 113738. As toLujan's requirement that dantiff's injury
be actual or imminent, we hefldat a disabled individual who is currently deterred fi
patronizing a public accommodation due to a defendant's failure to comply with tl
ADA has suffered "actual injury.” Similarly, a plaintiff who igdélatened with harm in
the future because of existing or imminently threatenedooompliance with the ADA

suffers "imminent injury.d Doran v. 7Eleven, Inc.524 F. 3d 1034 (9th Circ. 2008)

(citing Lujan v. Defenders of Wildlife504 U.S. 555, 56661, 12 S.Ct. 2130, 2136,

119 L.Ed.2d 351, 364 (1992).

V. Plaintiff Properly States a Claim UnderUnruh: As a business establishment

operatingn California,D mustabide byUnruh, which guarantees that persons with
di sabiliti es nandegualeacconmmbdatemns, atlvantageb, éacilitieg
privileges, or services inallbusiness t abl i shments of eve

Civ. Code 851(b). Thus, to state an independkmtn underUnruh, P need only allege

® See als®Botosan v. Paul McNally Realt@16 F. 3d 827 %gth Circ. 2000),Lentini v.

California Center @r the Arts, sprg Botosan v. Fitzhughl 3 F. Supp. 2d 104/Dist.
Court, SD California (1998).

Nintr

g to

om

-5-
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facts showing thatither:A. (1) D is a business establishmemni@any kind whatsoever
(2) The Products comprismmeo f t he nNnaccommodati ons,
privileges,D,and (3Blacksiif akk 0apo @ tethelPducts a
(andbr anyparticular virtual items déred withinthe Products)Or B. (1) The
Products are business establishments of any kind whatsoevet, @)c k s A f u
equal 06 ac c e s arany of thtadcemmbdatiors,.advansages, facilities,
privileges, or servicesf the Products (g. virtual items offered withirthe Products)
With respect tdothscenario®A andB above the U.S. District Court for the

Northern Dstrict of California( BSDC-NDCO ,)in ruling a welsite had tademove

barriersfor the disabledsaid:fithe Unruh Act andhe [Disabled Persons Aagach

Target.com as a kind of business establishmedtin accommodation, advantage,
facility, and privilege of a place of public accommodation, respectivétynexus to th

physical stores need be showNational Federatioof the Blind v. Target Corp452 F

Supp. 2d 946 Dist. Court, ND Californig2006 (emphasis added)
With respect tecenaricA,the t er ms MfAHaccommodati o
privileges and services of abusinesst abl i shment 0 efitsevlucma

business establishmemifers. See, e.gRotary Club of Duarte v. Bd. of Dir. of Rotary

Cl ub, 1r8CaldApp. 3d035, 1059 (Ct. App. 1986) (finding that benefits of Ro
Club membership includetiembership itseff [ a rthet ppportunityto attend
Abusiness rel ati on cdelndaes tewhvious BephefitfsthE h

Productstdd s c ust o mdf3sll, 24, 29C38) m\ith respect tescenaridB,

e

as

fary

-6-
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USDGNDC held:fthe ParentProfiles.com website is plainly a busiesssblishment

as defined under California laBee [shister v. Boys' Club of Santa Cru0 Cal.3d 72

219 Cal.Rptr. 150, 707 P.2d 212 (198&) enacting the Unruh Act, the Legislature
intended that "business establishmebtsinterpreted in the broagtesense reasonably

possible) Butler v. Adoption Media, LLC486 F. Supp. 2d 1022 (N.D. Cal. 2007)

Drighty saysPinever <c¢cl aims that Sonyos
Sony refused him access t o Sonthedasctione
gami ng Matiatt1@s3poruseD6 s w e,lsee §ot.tatel$2, 1877171 2, 199
2). However, Rdoescomplainextensivelyof theinaccessibilityof D6 web services
(i.e. the Products)There is no reasaio treatweb serviceslifferently with regard to
discriminationthanwebsites A i w e bis cieated byausing specific programming

| anguages (e. g. HéwdverML di werb sdomttRudtgdieny |

di fferent programming | aThguargogans( e. ¢ .

substantialf similar tothe Productsare only usable owebsites (e.g. runescape.com)
The idea that the choice of computer programminguagg a developer uses (i.e
programminga gamewebsiteversusa web serviceshould affect the apiphktion of
Unruhis absurdandanalogous to coveringpncreteetail stores but not retail stores
made out of bricksD preposteroug argueghatusingwebfisiteso like
www.gamescomis protectedoursuant tarargetandButler yet usingD's Productsveb

fis e r v iisoa O falselysuggestshatUnruhandthe ADA prohibit onlyfintentiona

Ve l

rb s

-7-
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discriminatioro against the disabledipt. at 2,1 2). This issimply not the case for

eitherthe ADA orUnruh SeeMunson v. Del Taco, Inel6 Cal.4th 661, 678 (20).

P acknowledge® manufacturethe Products, but reiterates titadlsoowns,
developspperates, distributes, maintains, markets, and tbedlBroducts By stating:
fiStern has no legally viable claim against Sony in its capacityr@#raufacturer oa
product.é The text of the statute simply doesnotapplyjntan uf actuir er
purports to exempt frordnruhall businessewith manufacturing componenfMot. at
6, 12). Certainlynoconglomerate whickimultaneouslpwnsretail storeand
manufacturestairwaysescapsliability for inaccessibletairwaysusedin their stores
becaus¢heymanufacturedhem Furthermorenone coulcclaims uc h A man
exculpability toprohibit members of any specified race from using the stain@agh
broad,arbitrary and illogicalexceptiorwould most certainly be rejectedhe CSChas
repeatediyconstruedUnruhliberally to apply to thedll gamut of business entities
reasoningiT he Legi sl ature dsigdf tbeemwyr klisn
referring to business establishments covered by the Unruh Act (Cal. Civ. Code §

andthe inclusion of these wordgithout any exceptioand without specification of

u f

b1),

particular kinds of enterpri ®£ead,abllaawhe

wasued i n the broadest sensieegtealsloinalb
broadly defined, includes not only a fixed location, such &aise fipl ace w

per manently fixed f or apeesrindaennecnet oifrc ob

* See Burks v. Po Const. C67 Cal.2d 463, 468469 (1962) Warfield v. Peninsul
Go ountry Clu al. 4th 594, 6211995);006 Connor ween OWnels
S S al. 0, 795 (1983).

hey
h e

mins

QO
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ororganizat omo fia per manemast Attt & é0QOM®IB
Cal. 3d at 795 (quotinBurks, 57 Cal. 2d at 468) (emphasidded).

D is clearly a business establishmender theCS@ B8 br oadest a

possabtdedbper maneant foamme ratandard gikewidse the t i

Productghemselvesall within the definition of a business establishmiemtthe

purposes obUnruh TheProducts, which armteractive digitaprogramsun by end

usersconnect to the sanonycomputer serverscontinuously. For many people, the

Products are more offeermanentommercial force than their nearest braokdmortar
storeswhich may tend to come and go frequently fact, the secalled "gersistent
world" natureof the Products is anof their greatest selling pointSee Exhibit 1

attached herefo See Exhibit 2 attached herét®eeExhibit 3 attached herdto These

14

Apersistent worl dso c¢ompr iadbvirtnagiterhstihat cdpr o

becommerciallysold (asfacilitated byD and otherwisdor thousands of real life
dollarg. Thewebs i t € www. t hesaurus. com provi
fi p e r ma.nTaeamnefoke, he Products epitomize what t8&Chad in mind when the

defined business establishmerds ai n ¢ hat ahly & fixeddicationé but alsoa

>the physical devices that maintain
from Sony to the endsers _ _ _
a screenshot of a Yahoo shopping web site, showcasing on thaneffppanéBrand

Sony Onine Entertainment” and S t Relsistent WorldDnline RPG"(emphasis in the

form of highlighting added for convenience) _

at the top right for a promotion fr
accommodation for fans opecediadtibneshodier basey
g persistent world!o (emphasis in th
at the top center for a romotion f

customersvith the idea that [t]heléoersistent world hosts thodsaof other players for

you to interact and adventure wit

_ emphasis in the form of highlighting added for
gonvenience

d e

y

Available at): http://thesauricom/browse/permanent
-0-
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per manent fAcommer ci alr fhcar ¢pee ronra nceragia n
| i f e or Olansar38€a. 8d ab795 (quotirBurks 57 Cal. 2d at 468)
(emphasiadded).

VI.S o n ynécesurate Contentions RegardingUnruh: D relies on outdated or

inappositdaw to support most of itegal theories regardingnruh For example, Mot.

At7,4statesi The primary purpose of the U
equality of all persamin the right to a particular service offered by an organization

entity c¢ov eCuredyv. MtyDiabldhGounsetof tide Boy Scquitd7 Cal.

51 ez

N r

or

App. 3d 712, 733, 195 Thxaeferenc&kgomes from3a B3| 9

years priortdJnruhd s 1 ncor por atnrutns oifn d drep cArDadu.|i

1992dramatically expanded the responsibilities of covered entities ithiatcould

not merely ficompel r e ¢ 0 gla,ithese entitiesow haweq
an affirmatve obligation to provide reasonable accommodations that are not undt
burdensomeSee Cal. Civ. Codg 51(f).

D reliesextensively ofTurner v. American Med. College$67 Cal. App. 4

1401, 85 Cal. Rptr. 3d 94 (2008This reliance is misplaced.he Turnercourt
provides:iiWe emphasize that our holding today isaarow oné that the Unruh Civil
Rights Act and DPA do not, by their own terms, require performeaglated

accommodationgé for MCAT applicantswith € disabilitie® We al s o e

plaintiffs asserted no cause of action based on a violation of the ADA, and that th

of whether AAMC has properly applied ADA standards to accommodation reques

o

iy

mp

e ISS

5tS IS
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not b e fld(emphasisaddedD statesthati [ t ] he AAMC had
certainstandards for thé M C A TTéese standards are neutral and extend to al
applicants regardless of t Metiatr8, f@)eDalse
statement is falseThe MCATdoespr ovi de fnyp et aodoechamaceo
such as, intealia, extra timé®. TheAssociation of American Medical Colleges

( A AAMCO0) varodsradcansnodationsaree qu i red by | ahe
Association of American Medical Colleges (AAMC) is committed to providing all
individuals with an opportunitio demonstrate their proficiency on the MCAT exam

and that includesnsuring access to those with disabilities in accordance with rele

law. '6(emphasis added).

D analogizeshat theTurnerin [ p] | ai nt i ffs were basgi

require te AAMC to change its product (the standardized exam) to accommodate

plaintiffsdéd disabilities. o (Mot. at
Sonyb6s pmM™Moductaso9, A 3). TubDdiss ntihsec hta
Mot. The fact that thdAMC and every other hightakes testing company (e.g. the
LSAC", theCollege Boarf, and the GMA') doprovide reasonable
accommodations, have and/or would provide them to P, and publicly admit legal
responsibility to do so, shouldcpmre | t h e Co uviott Tutherheld then y

Unruh definition of disability refers to the California Government Code 12926 anc

10

11 Seehttp://www.aamc.org/students/mcat/accommodations/start.htm

1, Seehttp:/Mww.aamc.org/students/mcat/accommodations/start.htm

13 Seehttp://www.Isac.org/LSAT/accommodatéesting.asp

1, Seehttp://www.collegeboard.com/ssd/student/index.html
Seehttp://www.gmac.com/gmac/thegmat/testtakersupport/testcenters/ada.htm

s

mir

N h o
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12926. 1 def i nittelLegisiatue has detesnanddithhtithé definitigns
"physicaldisability" and "mental diability" under the law of this statequire a
“limitation" upon a major life activity, but do ne¢quire, as does the Americans witl

Disabilities Act of 1990, asubstantial limitation.This distinction is intended to resu

in broader coverage unddéetlaw of this state than under that federabddt

(emphasis added).

The relevant point of urnerwas that someone who took a higflakes test in

Californiaaffecing national competitive rankinggould not receive advantages ove
the nondisabled it hey mer el y had an i mpair men
thati subst ant i allimaynloit mibtes a tihem.sonabl e
Californian with comparatively minor difficulties to getg, 150% extra timavhen

that sameccommodabn only applies tsomeone withmuch more severdisabilities
in Nevadaor New York A Californian should not be accommodated whdfloridian
with exactly the same degree of impairmentuilganot qualify forsuchon the same tes

Although it is understadable that th@urnercourt wanted to protect the fairnes

of the MCAT competition as it pertained to R@alifornians, therés hardly
comparableonsequence to anyone should a disabled Californian receive Unruh 4
accommodations for the ProducRRegadless P& disabilitiesdoi s ub st an't
major life activitiesn accordance with ADA standard$o paraphrasP, P asked the
Coll ege Board Ato change i1its product

plaintiff[ 6 ]disabilit i eMot. &t 8, { 3. The College Board did spst as thg admit

of

s

12}
wn

Act

a
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thelaw requiregshem todo. To quote thainanimous decision by tHéSCin Munson

fé the Unruh Civil Rights Act "must be construed liberally in order to carry out it$

purpose,” which is tocteate and presve anondiscriminatory environment in
California business establishment®h{elucci v Century Supper Club, suprél
Cal.4th at p. 167.)The Legislature having decided, in the 1992 amendment, to pu
the Unruh Civil Rights Act's goal of equality bycorporating ADA accessibility law
into California's own lawé we may not choose a restrictive reading of that ameng

over a reasonable reading that gives full effect to the law's guararifiemson supra

(quoting:Angelucci v. Century Supper ClB007) 41 Cal.4th 160, 167 [59 Cal.Rptr

142, 158 P.3d 718] Unruho § 51, subdivision (f)s the provision that incorporates t
ADA. D seeks to construdis provisionnarrowly instead ofi | i b e rreqlided/by
theCSC D assertstatutory comfiance so long as it appliessingle standard policy |
all (regardless of disability)Such a constructioof 8 51, subdivision (fwould render
the entire provision meaningles8. Ehanating from and modeled upon traditional

Opubl i c ac c o swatmdhe tyirun Ad éxpahdedghe reach of such stg
[e.g., the ADA insofar as the ADA is now fully incorporated into the Unruh Act] frg
common carriers and places of public

business establishmentsoker y ki nd WérinatPsimt ketd. ¥. Wolfdon30

Cal. 3d 721, 731, 180 Cal. Rptr. 496, 502 (198)e CSCholdingsin Munsonand

Marina PointrequirethatD afford reasonableaccommodationsin light of Unruhd s

comprehensive purpose andiitsorpo r at i o n o dpecificafermativie Audy o

'sue

imer

3d

he

0]

tute:

M
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reasonably accommodatec annot argue that Athe U

practices and policies Moha9,1a palhaytwoald,

not obtaindismis&l of an Unruh Acttlaimif, e.g, they had no disabled parking spac

by arguingthat the disabled havexjualright to first-come first-served parking

Mc D o nsaduld botjustify lack of wheelchairamps claiming the stairs are availab
to anyme and iwill serve aiyone who comes throughitsdoo3.6 s cont e
comparably absurd examples of offeri
al | . D6s reasoning succeeded decade
of t he ADAGOG s tive ghigationt iegardiagfrdasomable@accommodation
the disablet?. To quote the Ninth Circuit:
accommodation requirement is to guard against the facade of "equal treatmemt"

particular accommodations arenexesr y t o | e v e | McGdryev. Qity oh

Portland 386F. 3d 1259 (9th Cir2004). "[D]iscrimination against persons with

disabilities differs from discrimination on the basis of, for example, gender, or. eac

person with a disability malye the victim of discrimination precisely because she di

not receive disparate treatment when she needed accommod@tasid v. Peninsula

Corridor Joint Powers Bd1,6F.Supp2d 1134, 1136 (N.D. Cal. 1998)

D mentions California Civil Code section 8dseq.( A DPAO0) ( Me3).
DPA is acompletely different statute from Unrahd as P has not brought suit unde

the DPA there is no reason to discuss any such issues.

ua

es

le

y i

e

15 see, e.)gl\cg. unson v. Del Taco, supra;alifornians for Disability Rights v. Mervyn's
LLC, 165 Cal. App. 4t , 1st Dist., Div. 4 (2008).
-14-
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D argues the Productsset he same as an | ns uegardng

disability law. The 8 circuit has reasoned i@habner v. United of Omaha Life Ins.

Co, 225 F. 3d 1042 (9th Circ. 2000) 1
Unruh Civil Rights Act works to ensure that all persons receive the full
accommodtonsof any business within Californiaegardless of the person's

di sabi | iKbiree Maro GaeWash0 Cal.3d 24, 219 Cal.Rptr. 133, 707 P.

195, 19 7d."{ ThOd#fé&rdncedetween D and insurance companies is thaf
insurance companiesvymsafe harbor provisions and D does ri&¢eDOJ Amicus

Brief'” for Doe v. Mutual of Omaha Ins. Gd.79 F.3d 557, 559 (7th Cir. 1999).

D directsus toButler v. Adoption Media, LLC486 F. Supp. 2d 1022 (N.D. C4l.

2007)an Unruh Act case where a businepsrated web sites to facilitate adoptions
A[f]or an example of the proper appl
(Mot.at 18,1). Dadmitsthati [ a] t t he pl e adi mggtly alawad
to proceed with their Unruh Actaim. It was a&ommercial enterpriseconsisting of a
websitewh er e prospective par entMst.aclg Nl d
emphasis added)l'he Products also involve fees (both iniparchasdees and in
many cases monthly subscriptifaes). D thus concedes wedites,which only differ

from the Products in any way because they are written in a different computer

'® See alscCarparts Distribution Ctr., Inc. v. Automotive Wholesalers Assoc. of Ne
England, Inc.37 F.3d 12, 1220 (1st Cir.199%(holding that "public accommodations
encompasses more than actual physical structures and includes the defendant ir
company)Goldman v. Standard Ins. C&41 F. 3d 1023 9th Circ. 200Borres v.
Unum Life Tnsurance Companiist. Court, ND Cafornia (2009)).

“" Available atwww.ada.gov/briefs/doebr.doc

2d

W

Sure
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programming languag@ee above at§l)ar e fic o mmer c thadre e n
A r i gsubjdctyddnruh For anUnruh Ad case involving the Internand disability

related accommodationsee thé&Smith v. Hotels.consettlemenf. The comparison

between howhesesmallercompanies remowkaccessibility barriers pursuanttimruh
andD6 s r e f us al whatsoewkrariurtherande lofithatgo# stark.

The Targetcourt(following the 9" circuit) upholdsthe high bar of a motion to
dismisswhen a paintiff pleadsa claim undeboththe ADA and Unruh fljn 1992, the
California legislature amended the Unruh Civil Rightd to state that a violation of th
ADA is a violation ofUnruh Cal. Civ. Code 8§ 51(f)Thus, a plaintiff who pleads a
violation of the ADA does not need to allege anything further in order to state a c

under the Unruh AcLentini v. California Cntrfor the Arts 370 F.3d 837, 847 {&Cir.

2004). Since plaintiffs state a claim under the ADA, they state a claim under the |
Actaswe | | and the court need not reach

claimso Target, supraP pleads aiolation ofbothUnruhand the ADA. Accoruhgly,

D6 Mlot. as it pertains t&Jnruhshould be denied.

VII. Plaintiff Properly States a Claim Under Title Ill of the ADA: P6 s Co mp

Clear. It statesthatte Pr oduct s ar e 0 gwoviedes, advantagey i

or accommodations@n ent i t yo c o\Jtenumelatebtiie covered

18 available at _
http://www.dralegal.org/downloads/cases/Hotels.com/Settlement.Agmt_without.e
s.pdf. In Smith a case brought under Unruh (but not the ADA), hotels.com and
expedia.com agireetd provide trainedlisability support personn& contact any
hotel(s) a disabled person wishes to book and attemPt_to register a room meeting
di sabled personds speci Il ¢ accessibi

expedia.com agreed to providecessibility tools on their respective web sites.

t e

e

aim

Jnru
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entities as 1) D6 eealworld Eventsthat revolve exclusively around the Produetsd
2) thebrick-andmortarStores that sell the ProductS, howeve, mistakenlytreats the
Complaintas though it asserted thiae Productare places of publiaccommodation
(Mot. at 10,12). Whether or not the Products fall under that definition is irrelevani
this case does not involve a company that only eiistgberspaceThus,D6 s
discussiorof places of publiaccommodation under the ADA fails address the actu
b as i s ADAfclailRwhigh easily restwithint he ADAOG s Thiegliysicali
Storesseling Productsare clearly places gublic acconmodation. The sole purpose
of D6 s -woddeElentsis informed discgsion and socializingboutthe Products.
Without access to the Products, togializing(the only point of Events)would be
discriminatorilydeniedor offeredunequallyin violation of the ADA

Title 1l of the ADA specificallyobligates a covereentity to: (1) remove
communication barriers where sugmoval is readily achievable; (8)odify its
policies and practices where such modification would not cause a fundamental
alteration; and (3) provide auxiliary aids and services to the extent this would not
undueburden. 42 U.S.C. 82182(b)(2)(A)(ii}(iv). Inthes ect i on ent i

pr ohi bitdefines discrindnation to includéa failure to take such steps asymal

be necessary ensure that no individualith adisability is excluded, denied services

segregated or otherwise treated differetttgn other individuals because of the abs¢
of auxiliary aids and serviceg2 U.S.C. § 12182(a)(2)(A)(iii)In reguhtions

implementing this section, the Department of Jugtide D Ohhstlarified that the

, AS

Al

ti

DE a

D

eNce
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ADA requires alpublic accommodationt® communicateffectivelywith customers
who havedisabilitiesrelated tchearing, vision, ospeech. 28 C.F.R. § 36.303{2);
Restaurargneednot haveBraille ments, but must ensure employees explagnis to
blind customes. Museumséaudio tours must provide alternatifggmatsfor deaf
patrons DO sepeated refusal wiscuss the mengossibilityof remedying Products
bariers consideringesslucrative game providers dwaiolates these requirements
As the DOJ clarifiesiilt is well settled that remedial statutes are to be interpr

broadly to further their underlying purposekefferson County Pharmaceutical Ass'n

Abbott Labs, 460 U.S. 150, 159 (1983Bomezv. Toledqg 446 U.S. 635, 639 (1980).

This rule of statutory construction applies with special force here in view of the
sweeping goals that Congress announced when it enacted the AD£itySeke

Edmondsy. Oxford House, InG.514 U.S. 725, 731 (1995) (giving "'generous

construction™ to thé&air Housing Act in light of the "'broad and inclusf/goals of tha

statute)d (DOJ amicus brief for foboe v. Mutual of Omaha Ins. Cauprg®). Title 1l

applies wilere, as here, the barrier tocass is intangible or even aite from the public
accommodationCourts have thuleld that Title Il applies tintangible barriers to a
servicethat has a nexus with a physical place of public accommodati®&erdon v.

ValleycrestProductions294 F.3d 1279 (11th Ci2002),the courtexplained thatf{a]

reading of the plain and ambiguous statutory languagesgue revealthat the

definition of discimination provided in Title llicovers both tangiblbarriersé a n d

19 see alsdNondiscriminatioron the Basis of Disability by Public Accommodationsi
in Commercial Facilities, 56ed. Reg35544, at * 33, (July 26, 1991).
Available atwww.ada.gov/briefs/doebr.doc

eted

—
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intangible barriers that restrict a disabled person's ability to enjoy the defendant
entity's goodsservices and privilegesRendon 294 F.3d at 1283 (internal citations
omitted). Moreover, theEleventh Circuit explained place of public aommodatn

cannot discriminatagainst persons with disabilities simjpigcause the discriminatiof
occurs off siteld. at 128485. D has preservenhtangiblebarriers that deny the

disabledan equal opportunity to receive and participate in many adeéhecesand

—

advantages provided tondisabled patrons of the Events, the Stores, and the Product

As this Court saidh Kotev v. First Colony Life Ins. Cp927 F. Supp. 1316Dist.

Court, CD California 199a1Title IlI's reference to "place" does not requarplaintiff to
be physically present at the place of public accommodation to be entitled-to non
discriminatory treatmeagt If Title Ill is violated only by discrimination that prevents
physical access to a place of public accommodation, then many petson® not
suffer from a physical handicap but are explicitly protected by Title Il could bring
Title 1l claim only if the public accommodation took affirmative steps to block suc
persons' physical accesEhe Court does not believe that Congressndéed such an
anomal ould. result. o

VIIl. S o n ynécsurate Contentions Regarding the ADA D principally relies on

Weyer v. Twentieth Century Fox Film Coydi98 F.3dl104(9th Cir.2000, holding

A s o comnection between the good or service complaifi@had an actual physical
pl ace i sld at&ld4iThiseotinedbnois exactlywhatP alleges.There can

be no greater "connection between the good or service complained of and an acf

a

h

ual
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physical place"lfl.) than Events that revolve completelpand such goods or servics
As the 2° Circuit elaboratedfiwe find no merit in Allstate's contention that, becaus
insurance policies are not usedolaces of public accommodation, they do not qual
as goods or services "of a place of public accodation.” The term "of" generally

does not mean "in," and there is no indication that Congress intended to employ

e

fy

the t

in such an unorthodox manner in Section 302(a) of Title Ill. Furthermore, many of the

private entities that Title Il defines as "pitbhccommodatioris € sell goods and
services that are ordinarily usedtside the premises. On Allstate's interpretation, a
bakery's refusal to sell bread to a blpetson would fall outside the scope of the sta

Weseenodsi s f o rsomamosydCf.mdggd2101(ho. Pallozzi v. Allstate Life

Ins. C0.198 F. 3d 28 (¥ Circ. 1999

D citesAccess Now, Inc. v. Southwest Airlines, C227 F. Supp. 2d312 (S.D.

Fla. 2002), whera the court decidethat a welsite i southwest.corit wasnot a place
of publicaccommodation. Whiléhe Florida courtlecidedthat 2002 casmconsistently
with legislative intentit has nothing talo with the instant matterP has not asserted
thatthe Products anglaces of publicaccommodatiopursuant tdlitle Ill. D cites

Torres v. AT&T Broadband, LLC158 F. Supp. 2d 1035 (N.Cal. 2001), whera

plaintiff claimedthat a digital cald program guide that assistediewer infinding data|
on and viewingorograms on a home television was a place of palciiommodaan.
PO allegations in this case are in no way compartabtae allegations iforres The

Events and the Stores, not the Produats the relevant places of public

tute.
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accommodation under the Title Il claimtims case. The Products here are
indisputally a good,service privilege,and/or advantage that is connedie@nd
integrated wittD6 s -woedaElvents and the briekndmortar Stores.

The same term fiservices, 0 which a
812132, dealing with public etiis, has already been held broad enough to cover
web site of a public entity when said web site displayed route and scheduling

information for public transitMartin v. Metro. AtlantaRapid Transit Auth.225 F.

Supp. 2d 1362, 1377 (N.D. Ga. 200260 B overly restricti
squarely conflicts with Congressods I
clear anccomprehensivaational mandate for the elimination of discrimination agai
I ndi vidual s withndbokabt hetsweegpéoOofi)c
order to addresthe majorareas of discrimination faced ddg-dayby people with
disabilities.o 42 U.S.C. A#2101(b) (
The legislative record is also clear that Congress intetided DA to applyto

new andemerging technologies. Tineommitteereportstatesfindeed, the Committe
intendsthat the types of accommodatiand serviceprovided to individuals with
disabilities, under all of the titles of this bill, sholielep pacevith the rapidly changin

technology of the times. This is a periodr@mendous change and growth involving

’Congressds stated goal I n enactlnlg_
rotections to disabled %ersons, thereby eliminating the need for further legislatic
his area. HR.REP.NO. 1185, pt . 3, at 26 (1990)
enacing Title Il was to ﬁrowde persons with disabilities the right to participate full

evgr)f_day life. Seeremarks of Sen. John Kerry, 135 CONG REC. S4984, S4997 (1
(ATal king on the telephone, foll ownddn
processor are all activities that most of us take for granted, yet they too are need
unavail able to many of the disabl ed.

P p
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technology assistance and themmittee wishes to encourage this procddskR. REP.
NO. 102485, pt. 2, at 108 (1990

IX. SonySeeminglyArgues Against Disabilities Law asa Whole: D asserts that

catastrophic consequences would result if D were held to have a duty to remove

accessibility barriers because different people experience different barriers. D

speculates as to all of the infinite digaies and accommodations that D might conte

with e.g. if D employed someone Wwikearning disabilities, #vould have to provide

reasonable accommodations even if such would not obviate the need to provide
for the wheelchaibound. If a blind peson walked into a D store, he or she would 4
allowed to bring in a guide dog even if D already provided ramps. The list goes ¢
these arguments are not specific to D or the Products, nor do they take into acco
fact that accommodations cha denied if they are unreasonable, unduly burdenso

or constitute fundamental alteration. They are arguments against Unruh and the

ramy
e

n, b
unt t
me,

AD/

themselves, and as such, moot. Indeed, many companies might prefer to exclude the

with disabilities if they foundk to be in their financial best interests. If companies ¢
not act in this manner, there would simply be no need for Unruh or the ADA.

PGA Tour, Inc. v. Martin532 US 661 S.Ct. (200)) is persuasiveln PGA

Tour, a gifted athlete sued under ADA Eitlll requestingtheaccommodation of usg
a golf cart when the rulesere such that golf ctawere prohibited.The Suprera Court
could have decidetthatallowing a golf cart in this casgould unacceptablyestrict

businesses in theays imagined by (Mot. at 25,1 1). However, the Supreme Court

id

-22-
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did notacceptsuchapocalyptiaceasoningegarding the issue of disability
accommodationstating fiCongress intended that an entity like the PGA not only g
individualizedattentionto the handful of requsts that it might receive from talented
disabled athletes for a modification or waiver of a rule to allow them access to th¢
competition, but alsoarefully weighthe purpose, as well as the letter, of the rule b¢
determining that no accommodatiwould be tolerabl@.ld. emphasis added fails
miserablyto meett h e S u p r estardar€Cconfidedlyg admits as much wher
they state Athe dispositive facts ar
liability as a matter of substat i v e Mot. at @2 3)(

X. Constitutionality : The ADA has already been ruled constitutional. AsNigh

Circuit explained when addressing this questi@ongress's power to pass legislatig
under the Fourteenth Amendment is very brodd.the Spreme Court explained:
Correctly viewed, § 5 is a positive grant of legislative power authorizing Congres
exercise its discretion in determining whether and what legislation is needed to s

the guarantees of the Fourteenth Amendm§iiatzenbaclv. Morgan 384 U.S. 641,

651, 86 S.Ct. 1717,72324, 16 L.Ed.2d 828 (19663t 172324. o Clark v. State of

Californig, 123 F. 3d 12679th Circ.1997)

D citesVideo Software vSchwarzeneggeb56 F. 3d 950 (9Circ. 2009)

concerningestrictionsorsdeso f fivi ol ent v i dEhs degigomis s
irrelevant becausegulation of violent contem$ not subject to constitutional

safeguardsWith respect to antiliscrimination statutesinlike regulation of vitkence

Ve

put

\U

pfore

n

sto

eCcur
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there is a constitutionglicodifiedcompelling state interest equality This Court

should be guided by one of the caBesited for support.Butler v. Adoption Media,

suprainvolved a defendant who claimed the right to discriminate was grounded in
right to free expressionTheButlerc o u r t Moreoverdeven ifithe

ParentProfiles.com website were deemed to have some expressive component,
defendants still cannot prevail in their First Amendment argument. Under the test

forth in United States v. O'Brier391 U.S. 38, 88 S.Ct. 1673, 20 L.Ed.2d 672 (1968

governmental regulation that places a burden on expressive activity is sufficiently
justified if it is within the constitutional power of the government, if it furthers an
important or substantial governmentakir@st, and if the incidental restrictions on

alleged First Amendment freedoms are no greater than is essential to the further

that interestld. at 377, 88 S.Ct. 1678ld. Wemustr e spect Congr es

the sweep of congressional anth i 42yU¢S.C(§ 12101(b)(tas the Y Circuit has.
D seems to clairthe free expressigorotection of the First Amendment.

However,D is not askedo refrain from publishing itsontent. Onthecontrary,P

merely seekaccess to it P& difficulty processinglements of the Produatempare tg

ablind persol difficulty processing a menu at a restaurdnis unpersuasivéor the

the

ANCE

restaurant to argue that they have a free expressionaigidke the menu inaccessible,

thereby denyingqual acces® the food (se€8 C.F.R. 8§ 36.303(k) Similarly D
cannot argué hasa free expression right to make an interflorehe Products

inaccessiblethereby denying access to the many virtual itemisin the Products
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Many of the virtual itemm offeredby the Products hawealworld monetary valug
exceedingestaurarfood prices A storecould not claim a free speech right to say
"no women allowed". An employer could datvfully claim a free speech right to
degradeemployeesiueto disabilities. The ' amendment afford® no right to
discriminatorilyerector maintainbariers in theProducts

D attempts to abrogatauchof the ADA,e.g.42 U.S.C. 881218g) (2) (A) (ii)-
(iv) (removal of communication barriers, modification of policies and est
provision of auxiliary aids and services) barrier to communications notpart of the
communication itself Auxiliary aids and services are by definition additions as
opposed tanodificationsandwould not change any &'s "expression"For example,
a separate program (i.e. an auxiliary aid or service) could add the Visual Cues
referenced throughout the Complaint without changing the computer programmir|
of the Products themselve¥here are many alterations to polica®l practices that
would notinvolve D at all, such aallowing third party tools tdunction as tability
aids As it stands nowD's EndUser License Agreement directly prohibits other enf
from adding accessibility features the ProductsThis is analogous to@nvention
center that forbidpatronsfrom hiring their own sign language interpreters.

X1. Conclusiont For all of the foregoing reasori3,6 s $houtd be denied.

DATE: Januaryl8, 2010 BY: /S/Andrew R. Stern

ANDREW R. STERN Attorney for Plaintiff ALEXANDER STERN
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EXHIBIT 1

1/ Sony Online Entertainment PC Games - Persistent World Online RPG: Compare Prices, Reviews & Buy Online @ Yahoo! Shopping - Opera
File Edit View Bookmarks ‘Widgets Tools Help

m WETIE Tl ] Sony Online Entertainme. . ' X ‘ -
« <« = 12 {_.; #" | @! http:/jshopping.yahoo.com/s:PC%20Games: 2488-Style=Persistent%20Warld%200nline%20RPG:4168-Brand=Sony ? Bl Google | 66
=Brand Results per page: 15 | 30 | 45 Sort by Top Results B4 Show grid view » -
e l  Vanguard: Saga of Heroes PC Game $8.99 - $61.96
3 s IANGUARY
ntertainment (Clear) 2 \ARRE B Feview
3 E Sony Online Entertainment - Role Playing - Persistent World Online RPG -
pdstylel Complete package - System Type: PC PC - Genre:..
= . | Compare
Persistent World Online| ||
v Store EverQuest Il [DVD-ROM] PC Game $5.99
$ 8 8 8 1 review

Amazon.com (2)

Amazon.com Market (11) Sony Online Entertainment - Role Playing - Persistent Warld Online RPG -

Complete package - System Type: PC PC - Genre....

v Sales & Deals Compare
10% OFf & More (3)
’ 25% Off & More (3) The Agency PC Game $54.55 - $64.99
All Sale ltems (3) - S S

Sony Online Entertainment - Role Playing - Persistent World Online RPG -

¥ Group Products System Type: PC PC - Genre: Role Playing - Style:...

| Compare
All products
.|
I —— Vanguard: Saga of Heroes (Collector's &... $25.95 - $29.99
The Game Room IMAGE NOT Sony Online Entertainment - Role Playing - Persistent World Online RPG -
Macworld AVAILABLE Systern Type: PC PC - Genre: Role Playing - Style:...
The Game Room | Compare
Macwvorld
Hybrid Drives to Speed Vista
e EverQuest Il: Classic PC Game $19.99 - $63.74
See all articles » Write a review

Sony Online Entertainment - Role Playing - Persistent Warld Online RPG -
Complete package - System Type: PC PC - Genre....

Also available at:

http://shopping.yahoo.com/s:PC%20Games:4168
Brand=Sony%200nline%20Entertainment:2488
Style=Persistent%20World%200nline%20RPG;_ylt=AkWycjSaJ.lwgoBh8ykRQL

L.EE?y=gn&clink=&view=&showresults=45
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1JSOE FAN FAIRE - Schedule - Opera

Filed 01/18/2010 Page 33 of 34

File Edit Yiew Bookmarks ‘Widgets Tools Help

[ Mew tab OF FAN FAIRE - Scheduls X |

SIS I 2 2 ‘; #" | http:/fevents.station.sony.com/fanfaire/schedule.vm

1lam - 12pm The Agency™

11am - 12pm Community Relations

Vanguard: Saga of
Heros® Live Quest

15 = 2em s:::rgua:t@ Live

The Matrix Online
PP Player Gathering
Book Signing by
Master Artist Donato
izttt Giancola and Other
Special Guests!

EverQuest - Game
Mechanics

12pm - 2pm

2pm - 3pm

OE Seattle for
e look at new
gameplay and the latest in
development,

Panelists - Some of your
favorites from the SOE
Community team. Hear what
goes on with the Community
Team from podcast to forum
moderation; learn what goes
on behind the scenes and the
SOE Community philosophy.

Team up with several others
in a real-life quest, Several
te of 10 people will
participate in this two hour
fun-filled adventure and
journey to help a cast of
characters!

Team up with several others
in a real-life quest. Several
teams of 10 people will
participate in this two hour
fun-filled adventure and
journey to help a cast of
characters!

If you registered for Fan Faire
as an MXO player, please join
us in this room at noon for a
special event.

Get your EverQuest: The 10th
Anniversary Collector's Edition
book signed!

Panelists - Jonathan Caraker,
David Ford, Adam Bell, Ed
i ronkhite, Ryan
ew and Q&A

Idara
(Palace 6)

Idara
(Palace 6)

Firiona
(Bronze 1/
2)

Chadty
(Palace 7)

Grand
Ballroom

Firiona
(Bronze 1/

| K

Also available at:

http://events.station.sony.com/fanfaire/schedule.vm
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EXHIBIT 3
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Also available at:

=
(o)

20| http://everquestonlineadventures.station.sony.com/content.vm?page=FAQ
21
22
23
24
25
26
27
28
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