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PRELIMINARY STATEMENT

Plaintiff Joseph Gibsorn, an operator at Defendant Wyeth Pharmaceutical, Inc.’s (“Wyeth™)
Pearl River, New York facility, commenced this action against Wyeth and Patricia Stalter (together,
“Defendants”), a formet manager at Wyeth’s Pearl River facility, asserting claims of disctimination,
retaliation, and hostile work environment based on his race under the Civil Rights Act of 1991, 42
US.C. § 1981 and the New Yotk State Human Rights Law, Exec. Law § 296, Gibson’s
discrimination and retaliation clairos ate based on the following allegations: (1) Stalter had asked him
to work a few hours of overtime on one, unspecified occasion in compliance with his Union
Contract; (2) he received a three-day suspension following a Union hearing for sleeping on the job in
Match 2005; and (3) he received a written warning in February 2006 for failing to comply with
Wyeth’s standard operating procedures relating to the pharmaceutical magufacturing process.
Gibson’s hostile work environment claim is based on 2 single remark that Stalter made when
referring to hetself on Qctober 26, 2004.

As demonstrated below, each of Gibson’s discrimination claims must fail because Gibson
cannot establish the necessary elements of his prima fucie case or his ultimate burden of proving
Intentional discrimination based on his race. With respect to each of Gibson’s separate and discrete
claims, Defendants have presented powerful and compelling evidence demonstrating that they had
legitimate and nondiscriminatory teasons for each of the challenged employment actions.
Moreover, Gibson has not presented any evidence suggesting that any of the challenged
employment actions wete taken on account of his race.

Stmilarly, Gibson cannot meet his burden of proof with respect to his retaliation claims,
which ate based on the same employment actions as his discrimination claims, and
therefore,Defendants are entitled to summary judgment with respect to all of Gibson’s retaliation

claitns as well. Finally, Gibson cannot, as a matter of law, establish that the single comment made by
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Stalter was either sufficiently severe or petvasive to establish a hostile work environment.
Accordingly, Gibson’s hostile environment claim should be dismissed in its entirety.
In sum, because Gibson cannot meet his burden of proof with respect to any of his claims,

Defendants are entitled to summary judgment.

STATEMENT OF FACTS

I.  Background

Wyeth operates a pharmaceutical manufacturing facility in Pear] River, New Yotk. (D) Asa
company regulated by the Food and Drug Administration (“FDA”), Wyeth is required to follow
certain standard operating procedures (“SOPs”) in the manufacturing process. (2)

Gibson began his employment with one of Wyeth’s corporate predecessors in 1986. (3) He
has received a number of promotions and has been employed principally as a biological operator in
the manufactuting process at the Peatl River facility. (4-5) Operators like Gibson ate union
employees whose employment is governed by the tetms of the contract between Wyeth and the
International Chemical Workers Union, Local 143c (the “Union Contract”). (6)

Defendant Stalter was employed at Wyeth’s Peatl River facility for nearly 36 years, working
her way up from the posiﬁon of messenger to Ptincipal Manager II, which was the position she held
when she left Wyeth eatlier this year. (7-8) In July 2003, Stalter, then 2 manager in the Bulk
Formulitions Depattment, interviewed and hired Gibson for a position as 2 Biological Operator 11

on the first shift. (9) Gibson held this position until March 2006. (9)

1I. Stalter’s Rematk on October 26, 2004

On October 26, 2004, Stalter’s boss, Associate Director Robert Holler, informed her that
two outside contractors would be arriving that morning to take a tour of the building in which she

wotked and that he expected het, by noon that day, to assign a supetvisor to work with the

! The numbered references ate to the paragraphs of Defendants’ Rule 56.1 Statement, where the substantiating citations
for the facts here summarized can be found. '
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contractors for an extended period of time. (21-22) Stalter felt blindsided by this dizective and was
upset about the lack of notice and information with which she had been provided. (23-24)

When Stalter was introduced to the two contractors that morning, she asked to meet with
them before they toured the building so that she could assess their project and assign the
appropriate person to wotk with them before the noon deadline Holler had imposed. (25) The
contractors refused her request. (26) Stalter then asked if one of the contractors at least would meet
with her to discuss their project immediately after the two toured the building. (27) Again, the
contractors refused, and reiterated that Holler told them that Stalter would identify a supervisor to
wotk with them by noon. (27) Frustrated with the contractors’ refusal of her requests and knowing
that their refusal could cause her to miss the noon deadline that Holler had just sprung upon her
that morning, Stalter blurted out to the contractors that she was the “head nigger in charge”
(“HNIC”) and that if the contractors needed to get something done, they would have to go through
her. (28-29) Stalter used the phrase spontaneously and out of frustration, as she was trying to
establish her authority and convey to the contractors that she was the person in charge. (31) When
Stalter made the statement, she was referring to herself and did not intend to hurt anyone with the
comment. (30)

‘The phrase was fresh in Stalter’s mind, after having recently scen the movie “Lean on Me,”
- i which actor Morgan Freeman, playing a principal struggling to establish order in a troubled high
school, referred to himself as the HNIC when arguing with the school superintendent. (16-17, 32)
In addition, some of Stalter’s African-American colleagues had referred to hgr m jest as the HNIC
due to her position as a2 manager. (18-19)

When Stalter made this statement, she was standing near the door of the operators’ office
where Gibson was seated at his desk. (34) Gibson was not involved in the conversation between

Stalter and the contractors. (36) However, according to Gibson, before Stalter used this phrase, she
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turned and looked at Gibson and said, “Excuse me Joe.” (37) Stalter denies that she said “Excuse
me Joe” or looked at Gibson. (37)

On October 28, 2004, Gibson sent Stalter an email, stating that he was a “little
uncomfortable” with the statement she had made to the two contractors and that, “although it was
not directed at [him],” he felt that it was offensive. (38-39) Stalter was extremely upset that her
statement had offended Gibson because that was not her intent. (41) Upon receiving the email,
Stalter immediately called Gibson at home and left a message on his answering machine, indicating
that she would like to discuss this with him. {(40) The next day, Stalter invited Gibson to her office
and thanked him for bringing the matter to her attention, told him that it was not her intention to
offend him, and tearfully apologized for making the remark. (42-44) Gibson accepted Stalter’s
apology and testified that he was satisfied with the tesolution of the matter. (45-46)

Shortly thereafter, James Rowan, the Associate Ditector, Site Labor Relations, launched an
mvestigation during which Gibson told Rowan that: (a) Stalter’s comment had not been directed at
him; (b) he believed that Stalter’s comment was not intended to hurt anyone; (c) Stalter had
apologized to him; and (d) he believed that Stalter’s apology was sincere. (48-51) When Rowan
interviewed Stalter, she acknowledg;td that she had used the phrase, and told him zbout her ongoing
frustrations with Holler and the contractors. (52) At the conclusion of the investigation, on
December 1, 2004, Wyeth issued Stalter a written warning, placing her on notice that any future
misconduct could result in termination and stating that her use of the “unacceptable language” was a
“serious concemn” and that she had violated Wyeth’s Code of Conduct and its values. (53-55)
Although Wyeth seriously considered terminating Stalter’s employment, it was ultimately decided
that she would be issued a written waming based on factors including the context in which the
comment was made, her length of setvice with Wyeth and her otherwise spotless disciplinary record.

(>6)
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III.  Stalter’s Request That Gibson Work A Few Hours Of Overtime

Under the Union Contract, union employees may be forced to work overtime in order of
theit union seniority. (59) On one unspecified date, additional workers were needed to work a few
hours of overtime in the Bulk Formulations Department, and Stalter selected those additional
workers based on Union seniority. (60) Consistent with the Union Contract, Stalter initially selected
Robert Margro to work the overtime because he had the lowest seniotity in the area at the time. (61)
However, Matgo told Stalter he could not work the overtime that day because he did not have
anyone to watch his young children. (62) Stalter then asked Margto if he could make other
childcate arrangements, and Margro explained that he could not. (63) Because Matgro did not have
anyone else to watch his children, Stalter excused Margro from working overtime, but warned him
that, in the future, if he could not work mandatory overtime due to childcate responsibilities, he
would have to find a suitable replacement for himself. (64) Matgro never again claimed that he
could not work overtime due to childcare responsibilities. (65)

After Stalter excused Margro, she then, consistent with the Union Contract, asked Gibson to
wotk the overtime because he was the person with the next lowest sentority after Margro. (66)
Perhaps taking a cue from Margro, Gibson told Stalter he could not work the overtime because he
had to pick up his pre-teen daughter from school. (67) Like she did with Margro, Stalter responded
by asking Gibson if he could make other arrangements, and Gibson tesponded that he could ask his
mother. (68) Gibson then called his mother and repotted to Stalter that she could pick up his
daughter. (69) Thus, Gibson worked the overtime. (69)

On one other unspecified date, Stalter needed additional employees to wotk overttme for 2
few hours on the night shift. (70) Stalter asked Gibson if he could work overtime, and Gibson
responded that he could not work overtime because he had to attend school. (70) Stalter then

called Rowan and asked him whether attending school was a legitimate reason for excusing someone
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from mandatory overtime under the Union Contract. (71} Rowan told Stalter that attending school
was not 2 valid excuse under the Union Contract. (72) Rowan suggested that Stalter let Gibson go
to his class since Wyeth was paying for the class as part of Wyeth’s employee tuition reimbursement
program, but that, if another employee filed a grievance based on this preferential treatment of
Gibson, Stalter could not let Gibson use this excuse again in the future to avoid mandatory
overtime. (73) Gibson admits that, after he told Stalter that he had a class to attend that night,

Stalter excused him from working overtime. (74)

Iv. Gibson’s Suspension For Sleeping On The Job In March 2005

On March 9, 2005, Stalter observed Gibson sitting in the operators’ office with his head
down for at least five minutes and assumed he was sleeping. (75-77) Gibson testified at his
deposition that he was sitting at a desk, resting his head on his arm with his eyes closed, but claims
that he was not sleeping. (75-79) When another employee banged on Gibson’s chair, Gibson
opened his eyes and sat up. (80) When Gibson lifted his head up, Stalter told Gibson to get a shop
steward because he had been sleeping. (81)

Before any discipline was issued, a Union hearing was held, at which Gibson was
represented by Jeff Gathers, 2 Union Vice President. (82-83) At the hearing, Gibson explained that
he had taken some medication that made him sleepy and groggy. (84) At the conclusion of the
hearing, an agreement was reached between the Union and Rowan that Gibson would be suspended
for three days. (85)

V.  Gibson’s Wamning For Violating SOPs in February 2006

In February 2006, supervisors Pam Sarro and John Borek issued an “interview record” ot
written warning to Gibson for poor job performance because on October 7, 2005 he had failed to
complete all of the required paperwork, documenting that he had performed a certain manufacturing

task related to a piece of equipment which was requited for FDA compliance. (95-96) Gibson’s

OHS East:160500506.7


http://www.onpointnews.com
http://www.onpointnews.com

On Point News

violation of SOPs was discovered later when there was a problem with the ptece of equipment and
an investigation was initiated. (97-99) Stalter had no involvement with the decision to issue the
interview record. (103) The written warning did not negatively impact Gibson in any way. (103)
Gibson filed a grievance with the Union, claiming that the discipline was unwarranted and unfait.
(105) His grievance was considered and denied by three separate individuals at the first, second and
third levels of the grievance process. (105) Before his grievance could be reviewed at the fourth
stage of the grievance process, the Union informed Wyeth on January 22, 2007 that it was
withdrawing Gibson’s gtievance. (105)
ARGUMENT

Under Rule 56(c) of the Federal Rules of Civil Procedure, sumtnary judgment is propetly
granted when, after reviewing the allegations in the pleadings and other evidentiary sources, the
court finds that there is no genuine issue of material fact and that the moving patty is entitled to
judgment as a matter of law. Awderson v. Liberty Lobby, Inc., 477 U.S. 242, 247 (1986). Thus, a party
attempting to avoid summary judgment must do mote than raise “some metaphysical doubt as to
the material facts.” Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586 7(1986).
Similarly, the non-moving party may not rely on conclusory allegations or unsubstantiated
speculation. Mzligan v. Citibank, 2001 WL 1135943, at *3 (S.D.N.Y. Sept. 26, 2001). “The evidence
adduced must exceed the chimetical scintilla; it must be ‘evidence on which the jury could
teasonably find for the plaintiff,” taking into consideration the butrden of proof and standard of
persuasion to be applied at trial” Swokky ». ATST Info. Sys., Inc., 687 F. Supp. 764, 770 (ED.N.Y.
1988) (guoting Anderson, 477 U.S. at 252). '

L SUMMARY JUDGMENT SHOULD BE GRANTED WITH RESPECT TO
GIBSON’S DISCRIMINATION CLAIMS

Disctimination claims brought under Section 1981, Title VIIi, and the New York Human

Rights Law generally are all analyzed under the same legal framework established by the Supreme
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Court in McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973). See Norville v. Staten Istand Univ. Hosp.,
196 F.3d 89, 95 (2d Cir. 1999); Shider v. Comme’n Workers of Am., 2004 WL 613093, at *4 (SD.N.Y.
Mar. 29, 2004), affd, 2005 WL 2650007 (2d Cir. Oct. 18, 2005). This framework provides for a
three-part analysis with the burden of production shifting between the plaintiff and the defendant,
but with the ultimate burden of proof always testing upon the plaintiff. Sz Mary’s Honor Ctr. ».

| Hicks, 509 U.S. 502, 507 (1993). First, the plaintiff has the burden of proving, by a preponderance
of the evidence, a prima faci¢ case of discrimination. MecDonnell Donglas, 411 U.S. at 802. In order to
establish such a prima fade case, a plaintiff must show that: (1) he belonged to a protected class; (2)
he was qualified for the position he held or sought; (3) he suffered an adverse employment action;
and (4) the adverse action occurred under circumstances giving rise to an inference of discriminatory
intent. [d.

To establish that he suffered an adverse employment action, a plaintiff must demonstrate
that he “endured 2 matenially adverse change in the tetms and conditions of employment.” Galabya
». New York City Bd. of Educ., 202 F.3d 636, 640 (2d Cir. 2000). “To be materially adverse a ¢ in
working conditions must be more distuptive than a mere inconvenience or an alteration of job
tesponsibilities [and it may] be indicated by a termination of employment, a demotion evidenced by
a dectease in wage or salery, a less distinguished title, a material loss of benefits, significantly
diminished material responsibilities, or other indices . . . unique to a particular position.” Jd. If the
plaintiff succeeds in making a prima facie case of discrimination, the burden then shifts to the
defendant “to articulate some legitimate, nondiscriminatory reason” for its actions. McDonnell
Donglas, 411 U.S. at 802. This burden is a relatively light one and is met when the defendant proffers
a lawful reason for its actions. Texas Dep’t of Crty. Affairs v. Burdine, 450 U.S. 248, 256-58 (1981).

Once the defendant proffers a legitimate nondisctiminatory reason, the plaintiff must

introduce evidence that the defendant’s reason was a pretext for discrimination — a false reason or a
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cover-up for 1ts intention to discriminate on the basis of race. Hicks, 509 U.S. at 507-08; MeDonnedl
Donglas, 411 US. at 804. To establish pretext, the “plaintiff must produce not simply ‘some’
evidence, but ‘sufficient evidence to support a rational finding that the legitimate non-discriminatory
reasons proffered by the [defendant] were false, and that more likely than not [discrimination] was
the real reason for the [employment action).” Weinstock v. Columbia University, 224 F.3d 33, 42 (2d
Cir. 2000). In order to withstand a motion for summaty judgment and reach a jury, “it is not
enough . . . to disbelieve the employer; the factfinder must also believe the plaintiff’s explanation of
mntentional discrimination.”™ Id. at 42.

Notwithstanding the burden-shifting framework, the ultimate burden of persuading the triet
of fact that the defendant intentionally discriminated against the plaintiff because of her race
“remains at all times with the plaintiff.” Reeves v. Sanderson Plumbing Products, In;:., 530 U.S. 133, 143
(2000); Hicks, 509 US. at 507. A plaintff cannot satisfy this burden “through reliance on
unsupported assertions” or through “conjecture or surmise.” Meiri ». Dacon, 759 F.2d 989, 998 (2d
Cir. 1985) (“To allow a party to defeat 2 motion for summary judgment by offeting purely
conclusory allegations of discrimination, absent any concrete patticulars, would necessitate a trial in
all [discrimination] cases.”).

A. Overtime On One Day As Required By The Union Contract

Gibson’s claim based on Stalter’s request that he wotk a few hours of overtime on one

occasion, as permitted by the Union Contract, must fail for a number of reasons.

First, Gibson cannot demonstrate, as he must as part of his prima face case, that he suffered
an adverse employment action here. It is undisputed that, under the Union Contract, Gibson was
required to wotk the mandatory overtime houts. (59-69) Given the fact that Gibson was simply
asked to fulfill his job duties by working mandatory overtime on one day, Gibson did not “endut{] a

material adverse change in the terms and conditions of employment.” Galabya, 202 F.3d at 640. For
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this reason alone, Gibson’s claim must fail.

Second, even if working a few hours of mandatory overtime on one day as required undet
the Union Contract could consdtute an adverse employment action, Gibson still cannot meet his
prima facde burden of demonstrating that he was asked to work mandatory overtime under
circumstances giving tise to an inference of disctimination or his ultimate butden of proving that he
was selected to work mandatoty overtime on this one occasion because of his race. It is undisputed
that additional workers were needed to work on the day Stalter asked Gibson to work a few hours of
overtime, that under the Union Contract workers were to be selected by order of seniority, and that,
with the exception of Margro who was excused because he had no one to watch his children,
Gibson was selected based strictly on his seniority pursuant to the Union Contract. (59-66) Gibson .
has presented no evidence to suggest that Stalter’s decision to excuse Matgro and to require him to
wotk pursuant to the Union Contract was in any way discriminatory.? Thus, Defendants are entitled
to summary judgment on this claim.

B. Suspension For Sleeping On The Job In March 2005

Gibson’s claim that he received a three day suspension in March 2005 on account of his race
must fail for several reasons. First, this event did not constitute an advetse employment action, as it
had no impact on the terms and conditions of Gibson’s employment. After he setved the three day
suspension, he returned to work and continued in the same position under the same terms and
conditions of employment. See Dobrynio v. Central Hudson Gas &> Electric Corp., 419 F. Supp.2d 557,
564-65 (5.D.N.Y. 2006) (holding that one-day suspension without pay does not constitute adverse

employment action); see also Joseph v. Leavits, 465 F.3d 87 90-91 (2d Cir. 2006) (holding that five-

2 Although Gibson claims that Stalter’s request to have him work overtime on another occasion was also discriminatory,
it is undisputed that Stalter ultimately decided to let Gibson attend a class he had and not work overtime in that instance,
even though it would have been proper to force him to work the overtime under the Union Contract. (70-74) Gibson
cleatly cannot assert a claim based on this as he never experienced any related adverse employment action. In any event,
the fact that Stalter gave Gibson preferential treatment by excusing him from overtime to attend a class negates any
inference of discrimination. (70-74)
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month suspension with pay pending criminal case not adverse employment action). For this reason
alone, Gibson’s claim must fail.

Further, Gibson cannot satisfy either his prima facie burden of demonstrating that he received
this suspension under circumstances giving tise to an inference of discrimination or his ultimate
burden of proving intentional discrimination. It is undisputed that, rather than performing his job
duties on the manufacturing line on this occasion, Gibson was seated in the operators’ office, with
his head down in his hands, and his eyes closed.’ (75-85) Moreover, Gibson was given a full
hearing, where he was represented by a Union Vice President before the suspension ultimately was
agreed upon by Wyeth and the Union. (82-85)

In an attempt to show that he was treated differently than other opetators, Gibson contends
that he saw Stalter obsetve and fail to ﬁ@te disciplinary action against four operators, Chris
Jenderzick, Bill Omphilous, Austin Kelly, and Paul Kelly, who were sleeping on the job on a few
unspecified occasions. This attempt must fail for 2 number of reasons. First, to the extent Stalter
saw any of these individuals sleeping on the job, it would have only been duting 2 manufacturing
shut-down period, when no manufacturing work was occurting. (91) Stalter explained that, if she
observed someone sleeping during these shut-down periods, she would let it go and would not seek
to discipline them. (91) Stalter testified that the only people she saw sleeping on the job outside of
one of these shut-down periods were Jendetzick and Alfonso Purman. (86-91) Putman is African-
American. (90)

With respect to Jenderzick, Stalter observed him sleeping at work on two occasions, which
she believed were prior to 2004. (86) On one of those occasions, Stalter told Jenderzick to get a

shop steward so that she could initiate discipline. (87) Jenderzick claimed that he had been coming

* Although it was clear that Gibson was sleeping, Gibson denies that he was actually asleep. Whether he was asleep or
not is trrelevant, as it remains undisputed that he was not performing his job responsibilities when he had his head down
and eyes closed.
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to work at 3:00 2.m. without getting paid and felt that therefore his sleeping should be excused. (87)
Stalter ultimately decided to vetbally reprimand Jenderzick and to warn him that he must stay awake
on his shift. (87) On the other occasion, Stalter observed Jenderzick sleeping, brought him to his
supervisor, Andy Coyle, so that Coyle could discipline Jenderzick, and his supervisor issued
Jenderzick a written warning. (88) When Staltet learned that Coyle had only issued Jenderzick a
warming notice on the one occasion, she told Coyle that she Wa; upset that he had not sought more
formal discipline. (89) Thus, Jenderzick was not similacly situated to Gibson, and therefore, is not a
propet comparator. See Shumway v. United Parcel Serv., Inc., 118 F.3d 60, 64 (2d Cir. 1997) (holding
that alleged comparators must be similarly situated in all material respects).

Finally, Stalter’s rematk on October 26, 2004 does not suggest any disctiminatoty animus
with respect to Stalter’s decision to discipline Gibson for sleeping on the job in March 2005. In
Tomassi v. Insignia Financial Group, Inc., 478 F.3d 111 (2d Cir. 2007), the Second Circuit explained that
the probative value of a remark tumns upon its tendency to “evince[] a discriminatoty state of mind”
and the closeness of its “relation to the allegedly discriminatory behavior.” Id at 115. In other
wotds, “the more remote and oblique the remarks are in relation to the employer’s [alleged] adverse
action, the less they prove that the action was motivated by discrimination.” Id Thus, “stray
remarks in the workplace, by themselves, and without a demonstrated nexus to the complained of
personnel actions™ cannot be used to prove discrimination. Bemn ». United Mercantile Agencies, Inc.,
942 F. Supp. 217, 220 (SD.N.Y. 1996) (quoting O Connor v. Viacom, Inc., 1996 WL 194299, at *5
(S-D.N.Y. Apr. 23), 4ff4, 104 F. 3d 356 (2d Cit. 1996)). Indeed, “[sltray rernarks [alone], even if
made by a decisionmaker, do not constitute sufficient evidence to make out a case of employment
discrimination.” Danger ». Norden Sys,, Inc., 151 F.3d 50, 56 (2d Cir. 1998).

Here, although Gibson viewed Stalter’s remark on October 26, 2004 as offensive, the remark

does not suggest that Stalter made the decision to discipline Gibson for sleeping on the job in March
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2005 because of bis race. Tomassi, 478 F.3d at 116 (“The televance of discrimination-related rem.s.tks
does not depend on their offensiveness, but rather on their tendency to show that the decision-
maker was motivated by assumptions or attitudes relating to the protected class”). It is undisputed
that Stalter made the remark out of frustration with the contractors whom she felt were disregarding
her reasonable requests and therefore jeppardjzing her ability to meet what she viewed as an
unreasonable deadline established by her boss. (21-31) She made the remark to establish ber
authority and to convey to the contractors that she was the person in chatge. (31) The HNIC
phrase was fresh in her mind after having recently heard Morgan Freeman use it in 2 similar context
in the movie, “Lean on Me.” (16-19, 32) Although her use of this phrase to refer to herself clearly
was inappropriate, it does not suggest that Stalter harbored any discriminatory animus or that she
sought to discipline Gibson in March 2005 because of his race.

Further, the fact that Stalter used this phrase to refer to herself in October 2004 and that the
remark was not made in the context of any employment decision relating to Gibson also establishes
that the remark is not propet evidence of disctiminatoty animus with respect to Stalter’s decision to
discipline Gibson for sleepmg on the job. See Slattery ». Swiss Reinsurance Am. Corp., 248 F.3d 87, 92
n.2 (2d Cir. 2001) (bolding that remarks unrelated to alleged discriminatory action do not create
inference of discrimination); Jobnson v. County of Nassau, 480 F. Supp.2d 581, 599 (E.D.N.Y. 2007)
(finding no inference of disctimination where plaintiff failed to show 2 nexus between stray rematks
and alleged adverse acts); Lioyd v. Bear Stearns & Co., Ine., 2004 WL 2848536, at *13 (S.D.NY. Dec.
9, 2004) (plaintiff did not establish 2 prima fade case of discrimination where she could not
demonstrate a nexus between remarks and adverse employment action); O Connor, 1996 WL 194299,
at *> (supervisor comparing Irish to animals and decision-maker uttering word “mick™ on two
occasions insufficient to demonstrate causal nexus to plaintiffs termination). Accordingly, Stalter’s

single remark on October 26, 2004 is insufficient to carry Gibson’s burden of proof with respect to
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this claim.

C. Warning For Violating SOPs in February 2006

Gibson’s discrimination claim based on the waming he received for violating manufacturing
SOPs must fail for several reasons. First, the warning did not constitute a material adverse
employment action. It is undisputed that the warning did not negatively impact Gibson in any way.
(104)  See Odgphani ». Com;z. Dep’t of Transp., 2006 WL 3020890, at *5 (D. Conn. Oct. 23, 2006)
(“Counseling letters, like negative evaluations or otht_:r forms of workplace reprimands, are not
disruptive enough to tse to the level of ‘adverse employmenf actions.”).

Second, Gibson cannot satisfy either his prima face burden of demonstrating that he received
this warning under circumstances giving rise to an Mamce of discimination or his ultimate burden
of proving intentional discrimination. It is undisputed that supervisors Sarro and Borek gave
Gibson this warning for failing to complete all of the paperwork necessaty to comply with Wyeth’s
SOPs as a manufacturing facility regulated by the FDA. (95-99) Moreover, Gibson filed a grievance
with the Union, claiming that the discipline was unwatranted and unfair. (105) That grievance was
denied at three levels before it was withdrawn by the Union, and Gibson has presented no eviden.ce
suggesting that his race played any role in the denial of his gtievance at any of the three levels. (105)

Gibson’s only attempt to demonstrate that this decision was made based on his race is his
argument that Francine Townsend, another operator involved with the mcident, should have been
disciplined as well for the failute to properly complete the paperwork on this occasion. (100) This
argument must be rejected. First, Townsend is African-American, and therefore, even if she had
been treated differently, cleatly race was not the reason for any such treatment. Second, she did not
receive any type of discipline for this incident because it was not her tesponsibility to complete the
paperwork. (102) Having adduced no evidence suggesting in any way that Sarro’s and Borek’s

reasons for issutng Gibson a written waming were pretextual or that his race played any role in this

14
OHS East:160500506.7


http://www.onpointnews.com
http://www.onpointnews.com

On Point News

decision, Gibson has failed to meet his burden on this claim, and therefore, it should be dismissed as

a matter of law.

IL. SUMMARY JUDGMENT SHOULD BE GRANTED WITH RESPECT TO
GIBSON’S RETALIATION CLAIMS

Section 1981 and New York State Human Rights Law claims for retaliation are analyzed
under the three-step burden-shifting analysis articulated in McDonnel/ Douglas Corp. v. Green, 411 U.S.
792 (1973). Sez Ofoedn v. St. Frands Hosp. & Med. Cir., 2006 WL 2642415, at *22 (D. Conn. Sept. 13,
2006). To establish a prima fade case of retaliation, a plaintiff must show that: (D} he was engaged in a
protected activity known to his employer; (i) he suffered a materially adverse employment action;
and (i) there was 2 causal connection between the plaintiff’s protected activity and the adverse
employment action. Burlington Northern & Santa Fe Railway Co. v. White, 548 U.S. 53, 68 (2006); Blake
». Potter, 2007 WL 2815637 (S.D.N.Y. Sept. 25, 2007).

In the context of retaliation claims, to constitute 2 “materially adverse” change in the terms
of employment, “the employer’s actions must be harmful to the point that they could well dissuade a
reasonable worker from making or supporting a chatge of discrimination.” Burlington, 548 U.S. at 68.
By emphasizing “material” adversity, the Burfington Court explicitly distinguished “significant from
ttivial harms” J4 ‘The Burlington Court also cautioned employees that a “decision to report
discrminatory behavior cannot immunize [an] employee from those petty slights or minor
annoyances that often take place at work and that all employees experience.” Id.

With respect to the final element of the prima facie case, proof of the requisite causal
connection between a protected activity and a materially adverse employment action may be
demonstrated in the following ways: (i) ditectly through evidence of retaliatory animus aimed at
plaintiff by the defendant; or (ii) through citcumstantial evidence such as by showing that the
protected activity was followed closely by discriminatory treatment. Bautts » New York City Dept. of

Housing, 2007 WL 259937, at *15 (S.D.N.Y. 2007); Ofoedn, 2006 WL 2642415, at *24. Temporal
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proximity without additional evidence, however, must be very close in order to establish causaton.
Cunningham v. Consolidated Edison, Inc., 2006 WL 842914, at ¥19 (E.D.N.Y. Mar. 28, 2006) (a passage
of two months seems to be dividing line); Ofveds, 2006 WL 2642415, at ¥24-25 (termination thirteen
months after complaint too temporally remote). The more time that passes between 2 plamtiff’s
protected activity and an adverse employment action, the weaker the inference is of discriminatory
retaliation. Bazts, 2007 WL 259937, at *18 (noting that generally time differential of greater than
three months, without additional direct evidence of disctimination, is insufficient to withstand
summary judgment).

If the plaintiff sets forth a prima facie case, the burden then shifts to the defendant to
articulate some legitimate, non-retaliatory reason for its actions. Jobnson 2. Palma, 931 F.2d 203, 207
(2d Cir. 1991); Jute ». Hamilton Sundstrand Corp., 420 F.3d 166, 173 (2d Cit. 2005). If the defendant
succeeds in proffering such a legitimate non-retaliatory teason, the plaintiff, who continues to retain
the ultimate burden of persnasion and proof, must introduce evidence to show that the defendant’s
reason was a pretext for retaliation. Jute, 420 F.3d at 173.

A. Overtime On One Day Pussuant To Union Contract

Like with his discrimination claim, Gibson has failed to meet his burden of proof with
respect to his retaliation claim based on having to work mandatoty ovettime on one day.

First, Gibson cannot establish that having to work a few hours of mandatory overtime on
one day as required by the Union Contract creates a materially adverse change in the terms and
conditions of his employment. Clearly being forced to perform overtime work on one occasion in
compliance with the Union Contract falls within the realm of “petty slights or minor annoyances
that often take place at work and that all employees expetience,” which does not constitute a
materially advetse change in the conditions of Gibson’s employment. Burlz'}zgtaﬂ, 548 U.S. at 68. For

this teason, Gibson’s claim must fail.
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Second, Gibson cannot demonstrate any causal connection between his complaint about
Stalter’s October 26, 2004 comment and Stalter’s request that he work mandatory overtime on one
day. As discussed above, it is undisputed that workers were needed to work mandatory overtime
and Gibson was selected based solely on his seniotity under the Union Contract. Moreover, because
Gibson cannot recall when he was required to wotk mandatory overtime on this one day, he cannot
establish that this event followed any protected activity or even any temporal proximity to any of his
alleged protected activity. Accordingly, Gibson cannot establish the causal connection element of
his prima facie case.

Finally, even if Gibson could establish 2 prima facie of retaliation with respect to this claim,
his claim still would fail because, as explained above, Stalter had legitimate, non-retaliatory reasons
for asking him to work mandatory overtime on this occasion and Gibson cannot present any
evidence to show that Wyeth’s reasons wete pretextual or that the real reasons were intentional
retaliation. Indeed, Gibson was selected based strictly on seniotity as required under the Union

Contract, and thetefote his claim should be dismissed.

B. Suspension For Sleeping On The Job In March 2005

Gibson’s retaliation claitn based on his suspension for sleeping on the job must fail because
Gibson cannot meet his burden of proof with respect to this claim. Gibson cannot demonstrate any
causal connection between his complaint about Stalter’s comment on October 26, 2004 and his
suspension in March 2005. Gibson has come forward with no direct evidence linking these two
events. In addition, the nearly five-month time gap between his alleged protected activity and his
suspension is insufficient to establish the causal connection element of his prima facie case. See Clark
County Sch. Dist. v. Breeden, 532 U.S. 268 ‘(2001) (three-month period between protected activity and
adverse action was too long to establish temporal proximity); James v. Newsweek, 1999 WL 796173, at

*15 (S.D.N.Y. Sept. 30, 2006) (four-month gap between protected activity and denial of promotion
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was insufficient to establish causation), affd, 213 F.3d 626 (2d Cir. 2000); Hollander ». American
Cyanamid Co., 895 F.2d 80, 84-85 (2d Cir. 1990) (no causation whete three and half months passed
between protected activity and adverse action); Wayne v. Principii, 2004 WL 389009, at *13 (S.D.N.Y.
Mar. 3, 2004) (holding that mere fact that adverse employment action occurred three months after
protected activity is insufficient to meet plaintiff’s burden).

Finally, Gibson cannot present any evidence to show that Wyeth’s reason for issuing a three-
day suspension to him on this occasion, as z;.gteed upon by the Union, was pretextual or that the real
reason was intentional retaliation. Although Gibson claims he was not asleep, it remains undisputed
that he was found slumped over in a chair, with his head down, eyes closed, and entirely motionless
for an extended petiod of time while he should have been working. In addition, his manager was in
the same room when this happened, talking to other employees within eatshot of Gibson and
Gibson only lifted his head up when another employee bumped his chair. (75-81) Given these
undisputed facts, Gibson cannot credibly claim that his suspension was pretextual Accordingly,
Defendants ate entitled to summary judgment on this claim.

C. iring For Violating SOPs in February 2006

Gibson’s retaliation claim based on the warning he received in February 2006 for violating
manufactuing SOPs must fail for several reasons. First, the warning did not constitute a material
advetse employment action because it did not create 2 materially adverse changes in the terms and
conditions of Gibson’s employment. Indeed, it did not negatively impact Gibson in any way. (104)
Receiving a warning with no actual impact on his employment cleatly places this in the category of
“petty slights or minor annoyances that often take place at work and that all employees experience,”
which do not constitute a materially adverse change in the condition of Gibson’s employment.
Burlington, 548 U.S. at 68; see also Chang v. Sqfe Horizons, 254 Fed. Appx. 838, 2007 WL 3254414, at *1

(2d Cir. 2007) (holding that oral and written warnings do not constitute materially adverse actions
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for purposes of retaliation claim) (summary order).

Second, Gibson cannot establish as part of his prima fade burden any causal connection
between his written warning in February 2006 and his protected activity. Thete is absolutely no
evidence to suggest in any way that Satro or Borek had any type of retaliatory motive. Moreover,
given the significant time gap between Gibson’s written warning and his complaint about Stalter’s
comment (approximately 15 months) and the filing of his EEOC Charge (approximately nine
months}), Gibson cannot establish a causal connection through temporal proximity. See, e.g, Clark,
532 U.S. at 268 (three-months insufficient) James, 1999 WL 796173, at *15 (four-months
insufficient), qff4, 213 F.3d 626 (2d Cir. 2000); Ho/lander, 895 F.2d at 84-85 (three and half months
insufficient). Accordingly, Gibson cannot establish the final element of his prima facie case.

Even if Gibson could establish a prima fae case, his claims still would fail because he cannot
present any evidence of retaliation. Sarro and Borek had legitimate reasons for issuing the warning —
Gibson’s failure to comply with SOPs that were required pursuant to FDA regulations. Gibson has
not presented any evidence suggesting that this reason was pretextual. Nor has he put forth any
evidence suggesting that Sarro and Borek gave him the waming because he had complained of
discrimination. Indeed, Gibson has failed to demonstrate that either Satro or Borek even knew of
any of Gibson’s protected activity. See Mack ». Otis Elesator Co., 326 F.3d 116, 129 (2d Cir)
(affirming summary judgment on retaliation claims where decision makers had no knowledge of
plaintiff's protected activity), cerz. denied, 540 U.S. 1016 (2003); Sardina ». United Parcel Serv., Inc., 254
Fed. Appx. 108, 110 (2d Cir. 2007) (same). Accordingly, Gibson’s retaliation claim based on the

written warning should be dismissed.
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III.  SUMMARY JUDGMENT SHOULD BE GRANTED WITH RESPECT TO
GIBSON’S HOSTILE WORK ENVIRONMENT CLAIM

The standard used to evaluate hostile work environment claims is 2 demanding one. Penney
v. AIG Domestic Claims, Ine., 2007 WL 541711, at *12 (SD.N.Y. Feb. 20, 2007). To withstand a
motion for summary judgment on a hostile work environment claim, “a plantiff must produce
evidence that the workplace is permeated with discritninatory intimidation, ridicule, and insult that is
sufficiently severe ot pervasive to alter the conditions of the [plaintiffs] employment.” Whidber ».
Garzarelli Food Specialties, Inc., 223 F.3d 62, 69 {2d Cix. 2000). Harassment is actionable only where a
plaintiff shows that “cither a single incident was extraordinarily severe, or that a series of incidents
wete sufficiently continuous and concerted.” Crag . Coach Stores, Ine., 202 F.3d, 560, 570 (2d Cir.
2000); see alse Perry v. Ethan Allen, Inc., 115 F.3d 143, 14§ (2d Cir. 1997). The plaintiff is required to
establish that the conduct alleged was so severe o petvasive that it created both an objectively and
subjectively abusive work environment. _4famo v Costells, 294 F3d 365, 374 (2d Cir. 2002);
Richardson v. New York State, 180 F.3d 426, 436 (2d Cir. 1999). The factors considered when
evaluating a hostile wotk envitonment claim include: (i) the frequency of the alleged discriminatory
conduct; (1} its severity; (iii) whether it is physically threatening or humiliating, or 2 mere offensive
utterance; and (tv) whether it unreasonably interferes with an employee’s work performance. Harris
». Forklift Sys., Inc, 510 US. 17, 23 (1993); Schwapp v. Town of Avon, 118 F.3d 106, 110-11 (2d Cir.
1997); Pagan v. N.Y. State Div. of Parok, 2003 WL 22723013, at *5 (S.D.N.Y. Nov. 18, 2003). Finally,
a plaintiff must show that his working envitonment constituted discrimination because of his race.
Richardson, 180 F.3d at 440.

A single offensive racial temark generally is insufficient to create 2 hostile work environment.

For racial comments or shirs to create a hostile work environment, there must be “more than 2 few

* The same standards apply to both race-based and sex-based hostle environment claims. Richardson v. New York State
Dep’t of Correctional Sers., 180 F.3d 426, 436 n.2 (2d Cir. 1999).
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isolated incidents of racial enmity, meaning that instead of sporadic racial slurs, there must be a
steady barrage of opprobrious racial comments.” Schwapp v. Town of Avon, 118 F.3d 106, 110-11 (2d
Cir. 1997); Snell v. Suffolk County, 782 F.2d 1094, 1003 (2d Cir. 1986). Indeed, “as a general rule,
isolated instances of racially hostile name-calling and offensive remarks alone are ordinarly not
severe enough to alter the conditions of employment.” Thomas v. New York City & Hosps. Conp.,
2004 WL 1962074, at *12 (S.D.N.Y. Sept. 2, 2004). Accordingly, “[i]solated incidents ot episodic
conduct will not support a hostile work environment claim.” Richardson, 180 F.3d at 436; see also
Kotcher v. Rosa & Sullivan Appliance Cir., Inc., 957 F.2d 59, 62 (2d Cir. 1992). Therefore, courts
routinely find that a single, racial comment is neither sufficiently severe not pervasive to suppott a
claim for hostile work environment, JSee Faragher v. City of Boca Raton, 524 U.S. 775, 787 (1998}
(“mete utterance of an ethnic or racial epithet which engenders offensive feelings in an employee
would not sufficiently alter terms and conditions of employment to violate Title VII?); Little ».
Northeast Util. Serv. Co., 2007 WL 781450, at *9 (D. Conn. Mar. 8, 2007) (single use of racial slur
sufficient as matter of law to create hostile work envitonment), affd, 2008 WL 4820561 (2d Cit.
Nov. 5, 2008). In addition, even where racial f:pithets are used much more often than a single,
isolated incident, such comments are nevertheless frequently consideted insufficiently severe or

petvasive to sustain a claim for hostile work environment.®

5 See Danels v. Health Ins. Plan of Greater N.Y., 2007 WL 27115, at *5 (SD.N.Y. Jan. 4, 2007) (granting summary judgment
with respect to hostile work environment where supetvisor referred to plaintiff as “nigger” on multiple occasions); Hill v.
Rayboy-Brauestein, 467 F. Supp.2d 336, 360 (SD.N.Y. 2006) (same); Stembridge . City of New York, 88 F. Supp.2d 276, 286
(S.D.N.Y. 2000) (same); Hannon v. Wilson Greatbateh, 1 4d,, 2002 WL 1012971, at *3-4 (W.DLN.Y. Apr. 24, 2002) (same);
Turmer v. Nat'! R.R. Passenger Corp., 181 F. Supp.2d 122, 132 (ND.N.Y. 2002) (tepeated use of word “nigget” by
employees did not create a hostile work environment); Brown v. Middaugh, 41 F. Supp.2d 172, 187-88 (N.D.N.Y. 1999)
(same); see also Angustin v. Yale Ciub, 2006 WL 2690289, at ¥21-22 (SDN.Y. Sept. 15, 2006) (nature of four or five tacial
remnarks over five year period was too infrequent and sporadic to give rise to hostile work envitonment clam), affd, 274
Fed. Appx. 76 (2d Cir. 2008); McPherson ». NYP Holdings, Inc., 2005 WL 2129172, at *8 (ED.N.Y. Sept. 1, 2005) (three
racial comments made over span of more than two years do not create hostile wozk environment), ¢ff'd, 227 Fed. Appx.
81 (2d Cir. 2007); Derrilus ». 5t Rose’s Horme, 234 F. Supp.2d 326, 335 (SD.N.Y. 2002) {employee calling plaintiff racial
shars four times within one month insufficient to establish hostile work environment); Carter ». Cormel{ Unin., 976 F. Supp.
224, 232 (SD.N.Y. 1997) (six race-related, dispataging comments over three years insufficient to create hostile wotk
environment), 44, 159 F.3d 1345 (2d Cir. 1998); Williams 1. Port Asth. Of N.Y. & N.J., 880 F. Supp. 980, 991-92
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Further, courts have routinely found that the use of the HNIC phrase is insufficient to
demonstrate that a wotk environment is objectively hostlle. See Yowng . Ragers & Wells ILP, 2002
WL 31496205, at *8-9 (S.D.N.Y. Nov. 6, 2002) (granting summary judgment where plaintiff’s
supervisor referred to herself as HNIC);, Williams v. British Airways, PLC, 2007 WL 2907426, at *2,
10-11 (E.D.N.Y. Sept. 27, 2007) (holding that multiple incidents of alleged harassment, including
supervisor referting to another employee as HNIC, was not severe enough to establish a change in
plaintiff’s wotk environment); Vea/ v. Schlumberger Technology Corp., 2006 WL 237006, at *11-12 (S.D.
Tex. Jan. 31, 2006) (summary judgtent granted whete employee’s refetence to plaintiff as HNIC did
not affect term, condition or privilege of employment), 44, 217 Fed. Appx. 406 (5th Cir. 2007).

Moreover, given the context in which Stalter made the remark, this single statement was not
sufficiently severe for Gibson to satisfy his burden of proof that it altered the conditions of his
employment. It is undisputed that Stalter used the phrase out of frustration with the contractors
whom she felt were disregarding her reasonable requests and jeopardizing her ability to meet what
she viewed as an unreasonable deadline set by her boss. (22-31) She made the statement to
establish her authority and to convey to the contractors that she was the person in charge. (31)
When Stalter made the statement, she was referring to herself, and she did not intend to hurt anyone
with the comment. (30) The phrase was fresh in her mind after having recently heard Morgan
Freeman use it in a similar context in the movie “Lean on Me.” (16-19, 32) Even Gibson admitted
in his email to Stalter, that the statement was not ditected at him. (39) JSes Young, 2002 WL
31496205, at *2 (granting summary judgment where plaintiff's supervisor refetred to herself as
HNIC and used word “nigger” on total of four occasions, explining that while comments were

offensive and insensitive, they were “not directed at or in reference to” plaintiff).

(SD.IN.Y. 1995) (five racial slurs by supervisors in plaintiff's presence over two years did not establish a hostile work
environment).
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Not only did Stalter’s comment fail to create an objectively hostile work environment, the
undisputed facts demonstrate that Stalter’s rematk did not create a subjectively abusive work
environment either. In his email to Stalter, Gibson stated that the remark made him feel a “little
uncomfortable.” See Williams v. County of Westchester, 171 F.3d 98, 101 (2d Cir. 1999)- (plaintiff’s
“generalized feelings of discomfort ffa]ll well short of the proof required” to establish claim for
hostile work environment). Moteover, the day after Gibson etnailed Stalter, she immediately called
him at home and left 2 message on his answering machine, indicating that she wanted to discuss the
issue with him. The following day, Stalter thanked Gibson for bringing the matter to her attention,
told him that it was not het intention to offend him, and tearfully and sincerely apologized for the
remark. (40-44) Gibson believed that Stalter’s apology was sincete, accepted her apology, and
testified that he was satisfied with the resolution of the matter. (45-46) Given these undisputed
facts, Gibson cannot establish that this comment created a subjectively hostile work environment
and altered the conditions of his employment.

.Even if Gibson were to attempt to lump his three separate and discrete disparate treatment
claims into his hostile wotk environment theory, his hostile work environment claim still would fail.
First, such separate and discréte employment actions would not propetly be included in a hostile
work environment claim. In any event, having to work 2 few hours of overtime on one day as
required by the Union Contract, receiving a suspension on one occasion for sleeping on the job in
March 2005, and receiving a written warning for violating SOPs in February 2006 are not actions
that are sufficiently sevete ot pervasive to establish a hostile wotk environment claim. As explained
above, none of these actions significantly altered the conditions of Gibson’s employment.
Moreovet, given the significant gaps in time between each of these actions, they cannot be deemed
sufficiently petvasive to establish a hostile work environment. See Shabat v. Blue Cross Blue Shield, 925

F. Supp. 977, 983-84 (WD.N.Y. 1996) (finding that alleged discriminatory conduct did not
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“permeate” plaintiff’s wotkplace where most of incidents were separated by a month or more and
were therefore “far from regular occutrences”), 4’4, 108 F.3d 1370 (2d Cir. 1997). Futthet, given
Wyeth’s legitimate reasons for each of these actions, Gibson cannot establish, s he must, that any
of these actions were taken on account of his race. Thus, these isolated and temporally remote
actions would add nothing to his hostile work envitonment claim.

In any event, any claim by Gibson based on these other incidents would fail for the
additional reason that Gibson never properly comphained of these incidents. See Burfington Industries
». Ellerth, 524 U.S. 742, 765 (1998) (holding that employer may avoid liability for alleged harassing
behavior by supervisor if: (a) it exercised reasonable care to ptevent and correct promptly any
harassing behavior, and (b) plaintiff unreasonably failed to take advantage of any preventive or
cortective opportunities provided by employer). Hete, Wyeth has a written policy against unlawful
discrimination and harassment under which employees are strongly encouraged to report any
incidents that they believe are discriminatory or hatassing in nature to a supervisor, manager, or to
Human Resources. (101-06) See Caridad v. Metro-North Commuter R.R., 191 E.3d 283, 295 (2d Cir.
1999). Although Gibson was fully aware of these policies and procedures (107-110), he did not avail
himself of them by complaining to a supetvisor, managet, of Human Resources representative.

(111) Thus, any hostile envitonment claim based on his disparate treatment claims must fail.
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CONCLUSION
Based on the foregoing, Defendants” motion for summary judgment should be granted in its

entirety and the Complaint dismissed with prejudice.

DATED: New York, New York
November 10, 2008 Respectfully submitted,

ORRICK, HERRINGTON & SUTCLIFFE LLP

e )2

Miclfhel Delidt

James H. McQuade

666 Fifth Avenue

New Yotk, New York 10103
(212) 506-5000

Attorneys for Defendants Wyeth Pharmaceuticals,
Inc. and Patricia Stalter
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