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Defendants.

ORDER

Plaintiff's motion for new trial has been argued and
submitted. The Court has considered the arguments of the parties
and the evidence presented at trial and the Court now rules as
follows.

Plaintiff brought suit against defendants seeking monetary
damages pursuant to claims of negligence, negligence per se,
unreasonable publicity, false light and wrongful commercial
appropriation of plaintiff's image. Plaintiff's claims arose out
of events which occurred during an evening in May 2004 at an
establishment called The Rum Jungle in the City of St. Louils.
Following a jury trial in July 2010, the jury found in favor of
plaintiff on the negligence per se claim but awarded no damages,
and the jury found in favor of defendants on the remaining

claims.



Plaintiff now seeks a new trial, contending the verdicts in
favor of defendants were against the weight of the evidence.’
Plaintiff further contends the Court erroneously admitted
evidence of a release without a sufficient foundation.
Defendants oppose plaintiff's motion contending there was
sufficient evidence to support the jury's findings and verdicts.
Defendants contend there was sufficient evidence to support a
finding that plaintiff impliedly consented to the uses they made
of her image; that there was a sufficient foundation for the
admission of the releases; and that plaintiff ignores the
evidence that she pulled her own shirt down and exposed her own
breasts.

This Court has broad discretionary authority to grant a new
trial on the ground a verdict is against the weight of the

evidence. Fischer v. Famous-Barr Company, 646 S.W.2d 819, 821

(Mo.App.E.D. 1982). The Court's discretion is nearly unfettered.

Smith v. City of Hannibal, 297 S.w.3d 926, 929 (Mo.App.E.D.

2009). The Court does not abuse its discretion in granting a new
trial in favor of a plaintiff as long as the plaintiff made a

submissible case. Stehno v. Sprint Spectrum, L.P., 186 S.w.3d

247, 250 (Mo.banc 2006); Laws v. St. Luke's Hospital, 218 S.W.3d

461, 468 (Mo.App.W.D. 2007).

' Plaintiff apparently seeks a new trial only as to Counts I, III, IV and V.
See 9 2 of Plaintiff's Motion for New Trial. While the final paragraph asks
for a new trial as to "all matters in this case" there are no allegations of
error with regard to the finding as to Count IT.



In a negligence action, a plaintiff must prove the existence
of a duty, the defendant's failure to perform that duty, and the
proximate causation of plaintiff's injury by that failure. Lopez

v. Three Rivers Elec. Co-op., Inc., 26 S.w.3d 151, 155 (Mo. banc

2000) . Instruction 11, which submitted the negligence claim,
required a finding that defendants negligently failed to obtain
plaintiff's consent to use her image in Sorority Orgy DVDs and
that she sustained damage as a result.

The elements of the tort of unreasonable publicity are: (1)
publication or publicity; (2) absent any waiver or privilege; (3)
of private matters in which the public has no legitimate concern;
(4) so as to bring shame or humiliation to a person of ordinary

sensibilities. St. Anthony's Medical Center v. H.S.H., 974

S.w.2d 606, 610 (Mo.App.E.D. 1998). Instruction 14, which
submitted the unreasonable publicity claim, required findings
that defendants published plaintiff's likeness without her
consent in the Sorority DVDs, that defendants had no privilege to
publish her likeness in the DVDs, that her likeness is a private
matter, and that the publication of her likeness in the Sorority
DVDs would bring shame or humiliation to a person of ordinary
sensibilities.

To establish the tort of false light invasion of privacy the
plaintiff must show that the defendant gave publicity that placed
the plaintiff before the public in a false light, the false light
in which the plaintiff was placed would be highly offensive to a

reasonable person, and the defendant had knowledge of or acted in






